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SQUEEZING OUT MINORITY SHAREHOLDERS—
WHO’S REALLY BEING SQUEEZED?

A purchaser often will desire to acquire full control over a target
company in order to maximize various efficiencies. Gaining
complete control over a Japanese target company can reap
many benefits to a purchaser, such as: (i) streamlining the
corporate governance of the target company since with only one
shareholder, an extraordinary shareholders resolution can be
obtained by written consent in as little as one day (as opposed
to an approximate two-month period if the shares of the target
company are publicly traded); (ii) providing the purchaser with
the full benefit of increases in the target company’s value; (iii)
eliminating conflicts of interest issues and fiduciary duty
concerns for the majority shareholder and its director nominees;
and (iv) dispensing with the need to comply with Japanese
insider trading regulations and the need to prepare and file
periodic securities reports (if the target company is a publicly
traded company in Japan).

A purchaser ordinarily will launch a tender offer as the first step
to acquiring a control over a publicly traded target company.
Typically, not all of the target company’s shareholders will
tender their shares in the offer, leaving a minority shareholder
base (which thwarts a purchaser’s ability to achieve the benefits
discussed above). Squeezing out minority shareholders in
Japan, however, normally requires prudent planning in light of
the current legal uncertainties associated with this process.
Experienced advisors should be retained early in the process to
evaluate proposed squeeze out structures and assess timing and
market reaction. Public relation concerns also should be
factored into the decision making process, as poor publicity can
sap economic benefits gained from the integration.

Background. There are a variety of ways in Japan to
potentially squeeze out minority shareholders, including:

e share-for-share exchanges or triangular share-for-
share mergers or exchanges, in which the shares of the
purchaser (or its ultimate parent company) are
exchanged for the shares of the target company;

e cash-for-share exchanges or mergers, or triangular
cash-for-share mergers, in which cash is exchanged
for the shares of the target company (typically set at
the tender offer price if such process was effected
within a reasonable time period before the cash
exchange or cash merger);

o direct share purchases from the minority shareholders;
or

e a“shares subject to call” (zenbu-shutoku-joukoutsuki-
syurui-kabushiki) process (as explained below).
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The selection of which squeeze out method to adopt is highly
fact driven, and we do not try to list all of the pros and cons of
each method in the abstract. However, we note that the
delivery of shares of a publicly traded company in Japan in a
share-for-share exchange may make compliance with this
scheme difficult for many purchasers, and Japanese corporate
tax concerns at the target company level may reduce the
attractiveness of cash-for-share exchanges or mergers and cash
mergers. Direct share purchases from minority shareholders
can be cumbersome and inefficient due to the potentially large
and diverse pool of sellers and the lack of assurance that all of
the minority shareholders will agree to sell their shares (let
alone without seeking an exorbitant hold-out price).
Furthermore, if the target company is a publicly traded
company, then making direct share purchases in order to
acquire control over the target company would require the
purchaser to launch a tender offer, but launching a tender offer
doesn’t assure the purchaser that it will be able to gain complete
control over the target company because some of the minority
shareholders may determine not to tender their shares in the
offer (as mentioned above). We note further that despite
widespread press coverage that the 2006 revisions to Japan’s
Company Law permitting triangular mergers or exchanges
would allow foreign companies to use this squeeze-out
technique, to date we are aware of only Citibank utilizing a
triangular share-for-share exchange to complete an acquisition
in Japan (this technique was used by Citi in its 2008 squeeze-
out of the minority shareholders of Nikko Cordial Corp).

A better approach to squeeze out minority shareholders? A
“shares subject to call” process, which was developed as an
outgrowth of the 2006 revisions to Japan’s Company Law, can
be an effective squeeze-out method and warrants special
attention due to its somewhat bizarre process. A “shares
subject to call” squeeze out is ordinarily effected as follows: (i)
the common shares of the target company are re-characterized
as shares that can be called/redeemed by the target company
(ergo the name “shares subject to call”), which re-
characterization requires the approval of at least two-thirds of
the target company’s shareholders duly present at a
shareholders meeting (which vote can include the target
company shares owned by the purchaser) in order to amend the
target company’s Articles of Incorporation to provide for the re-
characterization as the “shares subject to call,” (ii) the target
company obtains shareholder approval to redeem the “shares
subject to call” and instead of paying cash, the target company
uses another class of its shares as consideration for the
redemption (we note that the requirement to obtain shareholder
approval to re-characterize common shares as the “shares
subject to call” and to redeem the “shares subject to call” can be
obtained in one shareholders meeting, rather than two separate
meetings), (iii) the exchange ratio for the number of the target
company’s other class of shares that can be received in
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exchange for the target company’s “shares subject to call” is set
so the minority shareholders are entitled to receive only a
fractional share (i.e., less than a whole share), and (iv) upon
receiving court permission, the target company sells the total of
the fractional shares to the purchaser and distributes the
proceeds to the minority shareholders on a pro rata basis (the
sales prices ordinarily would be the tender offer price), thereby
eliminating the share ownership of the minority shareholders in
the target company.

A “shares subject to call” process can be beneficial to a
purchaser because the purchaser does not need to be a company
organized under the laws of Japan in order to utilize this
method, more than one major shareholder in the target company
can remain after completing the process (if desired by the
purchaser), and taxation of unrealized gain at the target
company normally should not occur.  Since the target
company will offer a new class of shares, the deal team should
be sensitive to whether the securities laws of other nations will
apply if minority shareholders reside outside of Japan.
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Japanese law and case precedents do not provide a single
cure-all approach on how to eliminate the share ownership
position of minority shareholders. A “shares subject to call”
process, therefore, should not be considered a panacea. For
example, if this process is utilized the dissenting shareholders
may exercise appraisal rights, a potentially time consuming and
expensive process that provides the minority shareholders with
the opportunity to obtain a higher purchase price than the price
paid in the prior tender offer.  This potential price disparity
could create incentives for a minority shareholder to undertake
substantial maneuvering.

We will discuss in a subsequent client briefing the appraisal
process in connection with a squeeze-out using a “shares
subject to call” process, and the issues to consider and traps to
avoid when an appraisal is initiated in this context.
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