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CHOICE OF GOVERNING LAW
UNDER JAPANESE LAW

The governing law clause enables the parties to a contract to
choose the law that will govern matters relating to contract
formation, interpretation, and enforceability.  Since the
governing law clause can have a significant impact on the
outcome of a dispute, the parties to an agreement should
carefully consider which law to govern their arrangement and
confirm that their selection of law will be honored by a court.
The choice of governing law normally should be considered
before drafting an agreement, since the governing law could
impact how a matter will be enforced or interpreted (which may
impact how a party negotiates a sensitive matter), and which
legal counsel should be retained to advise on the transaction.
In this client briefing, therefore, we address a fundamental and
critical issue—how Japanese law recognizes the selection of a
governing law clause.

Choice of law—affirmative selection

In Japan, the parties to a contract are generally free to select the
governing law for the arrangement (even if non-Japanese law is
selected), except in certain instances involving consumer
contracts or employment agreements (where special treatment
is afforded to the consumer or the employee, as the case may
be).

In the case of consumer contracts, Japanese law stipulates that
specific laws of a consumer’s habitual residence (which is
roughly equivalent to domicile) that protect the consumer shall
apply to a consumer contract at the option of the consumer even
if the parties have selected another governing law. For
example if a consumer residing in Japan enters into a contract
in Japan with a commercial entity (other than an employment
agreement, which is discussed below) and selects a foreign law
to govern the arrangement, Japanese law will still apply at the
option of the consumer with respect to certain matters that are
intended to protect the welfare of consumers.  While providing
a full list of such mandatory protective provisions is beyond the
scope of this client briefing, the following are some typical
examples of provisions that a consumer may elect to apply to a
consumer contract (even if the selected non-Japanese law does
not provide such protection): (1) prohibition on exempting
certain obligations of a commercial entity to compensate the
consumer for his/her damages, (2) inclusion of cooling-off
period to permit product returns, and (3) prohibition on a
commercial entity from imposing undue liability on a
consumer.

In the case of employment agreements, Japanese law stipulates
that specific laws with the closest relationship to the agreement
that protect the employee shall apply to an employment

agreement at the option of the employee even if the parties have
selected another governing law. For example, even if the
parties select non-Japanese law to govern an employment
agreement for services to be rendered primarily in Japan,
certain Japanese laws will govern the arrangement at the option
of the employee. Such mandatory provisions include the
regulation of: (1) overtime work, (2) minimum wage, (3) annual
paid holiday, and (4) limitations on employment termination.

In addition, the public policies of Japan could prevent the
application of a non-Japanese law to a contract. There is no
Japanese statute or official government statement stipulating
what are the public policies of Japan, which makes navigating
through this exception particularly murky. The following are
some examples of the application of this exception. The
Supreme Court of Japan held in 2002 that the provisions of U.S.
Patent Law § 271(b), which in general prohibits activities
outside of the United States that lead to the violation of a U.S.
patent right, were unenforceable on public policy grounds with
respect to activities in Japan because Japanese law should
regulate conduct that occurs in Japan. In addition, the award
of punitive damages pursuant to a foreign law may not be
enforceable on public policy grounds in light of the general
unavailability of punitive damages under Japanese law. While
the foregoing examples may help provide a general sense of the
matters that are unenforceable due to Japanese public policy
concerns, you may wish to consult with your Japanese legal
counsel concerning a specific issue given the potentially broad
and uneven reach of this exception.

Choice of law—absence of any governing law clause

If an agreement does not include a governing law clause, and
the court (or arbitrators) cannot find an implied agreement on
governing law, then Japanese law provides that the law of the
place that has the closest relationship to the contract shall apply
to the arrangement. There are rules concerning the
presumption of location. For example, the location of the
seller’s habitual residence shall be presumed the place with the
closest relationship to the contract in the context of a sale and
purchase agreement of goods.
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A number of factors should be considered when determining the
governing law clause for a contract. Such factors include:
the availability of specialist lawyers within the relevant
jurisdiction able to advise on the transaction, the stability of the
jurisdiction of the governing law, the ability of the governing
law to address complex concepts and structures that may be
features of the proposed transaction, and whether the laws of
the country that will have jurisdiction over possible disputes
will impose any limitations on the governing law selected by
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the parties. With no punitive damages, a professional judicial
class, no costly pre-trial discovery, and no class actions, the
selection of Japanese law for a commercial matter can provide
transaction parties with many benefits that should not be
underestimated.
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regarding Application of Laws.

IS T8, (2)fedl B, Q) RARA R B ON(8) fiR FE D 1l
PRIZRE 9D HI 233 £ D,

Mz T, BAROADKRFDT-DI1Z, HDHEFNTKTDH B AKIE
DS DEDEA P ERENDGE DS, HARDNDERFR
i THHMNTOW TR E LT B A )7 30
1372 RBIGE T 22 81T — A TRV 20 A, 20
FIgh @B EL TIER DI 72t DO RH D, 2002 F 12k
FHIFT L, T AV OIREICED T AU D [E S DT 2 %2k
T DT AVBREHES 271 S(b)HIL, BARIZBITHITAIC
DWTEARFIZK T AT=DITEHIT TERWEHIR LT, £D
FRHT . A ARIZBIFAIT A2 oW T B AE A S5
X THHZEIHD, AT, A EREICEESEETE E G E
X, BARIZBWTUIFELRWHIE THA720  AFITL0ER
DHNRWATREME R D, LA ED X7 fi%, A ARDAFD=
DICRD BN WFIHICE T 5 — R R R 255720 DF
BFZ72 000 LIV WS | REIFMTIA ST LH B —B9ITiX
WS TREMEDN B D T-0 | FFEDFIEIZOWTT A AR
OB R T DN L BRI ALHD,

2. HEIEOBR —YFEICLOEAIEDOEEIRVEE

D M RHF PERED IR EE LW E T #HFTCUT
I N) DS EEIC B T 2RO A BE R T2 enTEi
WA BRI OERLIEIE SRR RS S RISV TS
BHRBAROBAMDIELT D, TDIHRIGFTOHEEIZ DOV
TIEHHRERHD, 2L, PmIcET 5 E NI W T
X, FEEOFEFTHIED, Z OO BB BEROHD
HOIEHETHLEHESNDZLIT/2D,

* * *

BHRIOYEILEZ R ET AR AT EROER A BT 504
ERBHD, TOERITITLFZEBE IRV TS TEHHMD
LD, ERLEE O ENE., ERENTWHES| D
R L7072 AT REMED B DA HME A &M 5 2 24 RV D VL
TEDD, BHERR PO WTEEE AT 5L 5 H
DIEFEDY HH L0 BIR SN T HEHLIE S ST Bl
KIZRRT 7, REWE END, BEINHRERE N2 TEEH
FIFEMNGFIEL, EHANEOEIRTOT A A — 372K
FTTT AT I ay DIFELIRNZ LD | FG3ERYR HIHIZ
DOWNWTHAREZERIN T 22803, B5|0 Y FH TR T2
WRIZE 2 5.2 D2 L7258 LRV,

B HEowE AT 2mAES
ENY N vE J 30N WY ES

N EN

Nishimura & Asahi

Ark Mori Building, 1-12-32 Akasaka, Minato—ku, Tokyo 107-6029, JAPAN
Phone:81-3-5562-8500 Fax:81-3-5561-9711/12/13/14
BRHIVEREHR

T107-6029 HRHMHBR IR 1-12-32 7—IFZE LA 2T 28 F)

URL : http://www jurists.co.jp/en/

E5E5:03-5562-8500(4%) FAX:03-5561-9711~9714 URL:http://www,jurists.cojp/ja/




