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% See e.g. Elodie Lamer, EU Concerned About Early Protocols Overshadowing U.N. Convention, 115 Tax Notes INTL

590 (2024); Sarah Paez, U.N. Tax Convention Draft Ignores EU Early Protocol Criticisms, 115 Tax Notes INT'L 776
(2024); Sarah Paez, Rich Countries Push to Delay Early Protocols in U.N. Tax Process, 115 Tax Notes INT'L 1098
(2024); Sarah Paez, Countries May Push U.N. Tax Convention Agreement to 2027, 115 Tax Notes INT'L 1273
(2024).

“ Herzfeld, supra note 13, at 1650 (“One of the most contentious items of discussion during the UN. negotiations was
the reference to protocols.”).
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M. Chair,

BRASIL 2024
Japan would like to begin by conveying our gratitude for your tireless efforts to draft the Terms of Reference for a United Nations Framework Convention on International Tax AR,
Cooperation through consulting members, steering the process and faciltating discussions among members with such tight fimelines. Through the process, we also acknowledge

the participation of all delegations in good faith.

Despite our constructive engagement to the work, Japan, is unfortunately unable to support this draft Terms of Reference. We believe that the following three points are truly [ AE 50,08 e ok et s Al T
crucial to achieve the effective and inclusive framework convention i the end: first, reaching broad consensus for promoting inclusive and effective intemational tax cooperation;

second, pricritizing issues that are likely to reach consensus, and; third, focusing on enhancing domestic resource mobilization, or DRM, and capacity building. In this regard, it is
unfortunate to evaluate that the draft TOR does not sufficiently reflect any of these, and therefore, Japan cannot support . We would also like to point out that the G20 finance

ministers, just one week before the 219 substantial session, agreed on these points as their political call.

While broad consensus s vital to achieve inclusive and effective international tax cooperation, s Japan s a leading technical assistance provider, we would like to highlight here

the DRM issue. It is regrettable that the draft TOR lacks focus on DRM as our common overarching agenda of the framework convention, although strengthening DRM is one of the

expict targes o the SDGs. Strengthening domesti tax systems and nstitutional capacty are essential elements for DR, Japan i ready o support counties which make efforts

for their own DRM. However, it s unfortunate that the draft ToR lacks the wilingness of enhancing DRM.

Lasl, we surpisngy note that thiscommittee did nt accept idea o llow non-state Jurisdiction to prtcpate inthe famework convention process. Non-sate uisdictions are

activ plyers in taxation area. As we are seking truly incusive and ffecive intemnational tax coaperaton; i 5 pivotal o open the door of the ramework convention 0 all

relevant partes induding non-state Jurisicions

Japan would like to make clear that we do not have any intention to deny the importance of promoting intemational tax cooperation. Rather, for the sake of achieving more \
incusive and effective interational tx cooperation, we must continue to have discussions regarding what common ol we are aifming for i this feld. Japan wil continue to

5 to achieve a better future.

constructively engage this process and anticipates further discu

A |
NISHIMURA
‘&/\SAHI‘

1 thank you.

SESBEABFFRERII T I YA b (https://www.un.emb-japan.go.jp/itpr_ja/harada081624.html)
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2023 F 12 AEERSHRE (A/RES/78/230) N ATERSD DIkKE

I. Emphasizes that developing a United Nations framework convention on international tax cooperation is
needed in order to strengthen international tax cooperation and make it fully inclusive and more
effective;

2.  Recognizes that developing a framework convention will also help in accelerating the implementation of
the Addis Ababa Action Agenda on Financing for Development and the 2030 Agenda for Sustainable
Development;

3. Decides to establish a Member State-led, open-ended ad hoc intergovernmental committee for the
purpose of drafting terms of reference for a United Nations framework convention on international tax
cooperation;

4.  Also decidesthat the ad hoc intergovernmental committee shall convene in New York for up to | 5 working
days at a time, within available time frames, and with the contribution of international organizations and
civil society, in accordance with established practice, and shall hold its organizational session as soon
as possible with a view to finalizing the work of the committee by August 2024;

5.  Further decides that the bureau of the ad hoc intergovernmental committee shall be made up of not more
than 20 members, consisting of a chair, vice-chairs and a rapporteur, elected on the basis of balanced
geographical representation and taking into account gender balance, with each of the five regional
groups equally represented;

6. Requests the ad hoc intergovernmental committee, in elaborating the draft terms of reference for a
framework convention:

(a) To take into account the needs, priorities and capacities of all countries, in particular developing
countries;

(b) To take a holistic, sustainable development perspective that considers interactions with other
important economic, social and environmental policy areas;

(c) To consider the need for sufficient flexibility and resilience in the international tax system to ensure
equitable results as technology and business models and the international tax cooperation
landscapes evolve;

(d) To take into consideration the work of other relevant forums, potential synergies and the existing
tools, strengths, expertise and complementarities available in the multiple institutions involved in
tax cooperation at the international, regional and local levels;

(e) To consider simultaneously developing early protocols, while elaborating the framework convention,
on specific priority issues, such as measures against tfax - related illicit financial flows and the
taxation of income derived from the provision of cross-border services in an increasingly digitalized
and globalized economy;

7.  Requests the Secretary-General to allocate the necessary resources to support the work of the ad hoc
intergovernmental committee;

8. Requests the ad hoc intergovernmental committee to submit a report to the General Assembly at its
seventy-ninth session, containing the draft terms of reference for a United Nations framework
convention;

9.  Decides to consider the report of the ad hoc intergovernmental committee at its seventy-ninth session
and to include in the provisional agenda of its seventy - ninth session, under the item entitled

“Macroeconomic policy questions” , the sub-item entitled “Promotion of inclusive and effective

international cooperation on tax matters at the United Nations” .

-111-



HEBME 2024 - 12

SEER2 - 2| 2023 F 12 BEERSFRNIRERR (A/78/PV.50 (Resumption |)&HR)

XAEEHTIE OECD i E

Algeria, Angola, Argentina, Bahamas, Bahrain, Bangladesh, Barbados, Belarus, Bhutan,
Botswana, Brazil, Brunei Darussalam, Burkina Faso, Burundi, Cambodia, Cameroon, Chad, Chile,
China, Colombia, Comoros, Congo, Cosote d’ Ivoire, Cuba, Democratic People’ s Republic of
Korea, Djibouti, Dominican Republic, Ecuador, Egypt, Equatorial Guinea, Eritrea, Ethiopia,
Gabon, Gambia, Ghana, Grenada, Guatemala, Guyana, Haiti, Honduras, India, Indonesia, Iran
(Islamic Republic of), Iraq, Jamaica, Jordan, Kazakhstan, Kenya, Kiribati, Kuwait, Kyrgyzstan,
Lao People’ s Democratic Republic, Lebanon, Lesotho, Libya, Madagascar, Malawi, Malaysia,
Maldives, Mali, Mauritania, Mauritius, Micronesia (Federated States of), Mongolia, Morocco,
Mozambique, Myanmar, Namibia, Nepal, Nicaragua, Niger, Nigeria, Oman, Pakistan, Palau,
Panama, Papua New Guinea, Paraguay, Philippines, Qatar, Russian Federation, Rwanda, Saint
Lucia, Saint Vincent and the Grenadines, Saudi Arabia, Senegal, Seychelles, Singapore, Solomon
Islands, Somalia, South Africa, Sri Lanka, Sudan, Suriname, Switzerland, Syrion Arab Republic,
Tajikistan, Thailand, Togo, Tonga, Trinidad and Tobago, Tunisia, Turkmenistan, Uganda, United
Republic of Tanzania, Uruguay, Uzbekistan, Viet Nam, Yemen, Zambia, Zimbabwe

Albania, Andorra, Australia, Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Canada,
Croatia, Cyprus, Czechia, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
Ireland, Israel, Italy, Japan, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Monaco,
Montenegro, Netherlands (Kingdom of the), New Zealand, North Macedonia, Poland, Portugal,
Republic of Kored, Republic of Moldova, Romania, San Marino, Serbia, Slovakia, Slovenia, Spain,
Sweden, Ukraine, United Kingdom of Great Britain and Northern Ireland, United States of
America

Armenia, Costa Rica, El Salvador, Iceland, Mexico, Norway, Peru, South Sudan, Tiirkiye, United
Arab Emirate
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TOR % (A/79/333 Annex I) ik

I. Introduction
(B8]

II. Structural elements of the framework convention
Preamble
6. The tfext of the framework convention should reflect, inter alia, the following General Assembly
resolutions:
(a) 78/230 of 22 December 2023 on the promotion of inclusive and effective international ftax
cooperation at the United Nations
(b) 77/244 of 30 December 2022 on the Promotion of inclusive and effective international tax
cooperation at the United Nation
(c) 170/ of 25 September 2015 entitled “Transforming our world: the 2030 Agenda for Sustainable
Development”
(d) 69/313 of 27 July 2015 on the Addis Ababa Action Agenda of the Third International Conference
on Financing for Development

Objectives
7. A United Nations framework convention on international tax cooperation should include a clear
statement of its objectives. In that regard, it should:

(a) Establish fully inclusive and effective international tax cooperation in terms of substance and
process;

(b) Establish a system of governance for international tax cooperation capable of responding to
existing and future tax and tax-related challenges on an ongoing basis;

(c) Establish an inclusive, fair, transparent, efficient, equitable and effective international tax system
for sustainable development, with a view fo enhancing the legitimacy, certainty, resilience and
fairness of international tax rules, while addressing challenges to strengthening domestic resource
mobilization.

Principles

8. A United Nations framework convention on international tax cooperation should include a clear
statement of the principles that guide the achievement of its objectives.

9. Efforts to achieve the objectives of the framework convention therefore should:

(a) Be universal in approach and scope and should fully consider the different needs, priorities, and
capacities of all countries, including developing countries, in particular countries in special
situations;

(b) Recognize that every Member State has the sovereign right to decide its tax policies and practices,
while also respecting the sovereignty of other Member States in such matters;

(c) Be aligned, in the pursuit of international tax cooperation, with States’ obligations under
international human rights law;

(d) Take a holistic, sustainable development perspective that covers in a balanced and integrated
manner economic, social and environmental policy aspects;

(e) Be sufficiently flexible, resilient and agile to ensure equitable and effective results as societies,
technology and business models and the international tax cooperation landscapes evolve;

(f) Conftribute to achieving sustainable development by ensuring fairness in allocation of taxing rights
under the international tax system;

(g9) Provide for rules that are as simple and easy to administer as the subject matter allows;

(h) Ensure certainty for taxpayers and governments;

(i) Require transparency and accountability of all taxpayers.
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18

III.
4.

Commitments

The framework convention should include commitments to achieve its objectives. Commitments on the

following subjects, inter alia, should be:

(a) Fair allocation of taxing rights, including equitable taxation of multinational enterprises;

(b) Addressing tax evasion and avoidance by high-net worth individuals and ensuring their effective
taxation in relevant Member States;

(c¢) International tax cooperation approaches that will contribute to the achievement of sustainable
development in its three dimensions, economic, social and environmental, in a balanced and
integrated manner;

(d) Effective mutual administrative assistance in tax matters, including with respect to transparency
and exchange of information for tax purposes;

(e) Addressing tax-related illicit financial flows, tax avoidance, tax evasion and harmful tax practices;

(f) Effective prevention and resolution of tax disputes.

Capacity-building

Inclusive and effective participation in international tax cooperation requires procedures that take into
account the different needs, priorities and capacities of all countries to meaningfully contribute to the
norm-setting processes, without undue restrictions, and support them in doing so, including giving them
an opportunity to participate in agenda-setting, debates and decision-making, either directly or through
country groupings, according to their preference.

The framework convention therefore should include provisions regarding institutional mechanisms to
support Member States, especially developing countries, in their efforts to build capacity on relevant
intfernational tax practice and related issues to ensure that they have adequate capacity to participate
effectively in international tax cooperation and to implement the framework convention.

Other elements

The framework convention should also include, inter alia, the following additional substantive and
procedural elements: definitions; relationship with other agreements, instruments and domestic law;
review and verification; exchange of information (for implementation of the framework convention); data
collection and analysis; financial resources; conference of the parties; secretariat; subsidiary bodies;
dispute settlement mechanisms; and procedures for amendments to the framework convention and
adoption of protocols; and final provisions.

Protocols

Protocols are separate legally binding instruments, under the framework convention, to implement or

elaborate the framework convention. Each party to the framework convention should have the option

whether or not to become party tfo a protocol on any substantive tax issues, either at the time they

become party to the framework convention or later.

Two early protocols should be developed simultaneously with the framework convention. One of the early

protocols should address taxation of income derived from the provision of cross-border services in an

increasingly digitalized and globalized economy.

The subject of the second early protocol should be decided at the organizational session of the

infergovernmental negotiating committee and should be drawn from the following specific priority areas:

(a) Taxation of the digitalized economy

(b) Measures against tax-related illicit financial flows

(c¢) Prevention and resolution of tax disputes

(d) Addressing tax evasion and avoidance by high-net worth individuals and ensuring their effective
taxation in relevant Member States

Protocols addressing the following topics, inter alia, could be considered:

(a) Tax cooperation on environmental challenges
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(b) Exchange of information for tax purposes
(¢) Mutual administrative assistance on tax matters
(d) Harmful tax practices

IV. Approaches and time frame for negotiation

18. The framework convention should be elaborated by a Member State-led negotiating committee. The
intergovernmental negotiating committee would meet in 2025, 2026 and 2027 for at least three
sessions per year, of a duration of no more than |0 working days per session and complete its work and
submit the final text of the framework convention and of the two early protocols to the General Assembly
for its consideration in the first quarter of its eighty-second session.

19. The bureau of the intergovernmental negotiating committee should consist of a Chair, |18 Vice-Chairs
and a Rapporteur, elected on the basis of equitable geographical representation.

20. Member States should be fully engaged in the negotiation of the framework convention and endeavour
to ensure continuity in their representation.

21. International organizations, civil society and other relevant stakeholders are encouraged to contribute
to the work of the intergovernmental negotiating committee in accordance with established practices.

22. Throughout its work, the intergovernmental negotiating committee should take intfo consideration the
work of other relevant forums, potential synergies and the existing tools, strengths, expertise and
complementarities available in the multiple institutions involved in tax cooperation at the international,
regional and local levels.

V. Resources to support the work of the intergovernmental negotiating committee

23. The Secretary-General should be requested to provide the intergovernmental negotiating committee
with the necessary facilities and resources, including a technical secretariat from the Department for
General Assembly and Conference Management and a substantive secretariat from the Department of
Economic and Social Affairs, to support its work.

24. Member States and other relevant stakeholders in a position to do so are encouraged to assist in
ensuring the full and effective participation of developing countries, including in particular the least
developed countries, in the negotiation of the framework convention, including by covering travel and

local expenses and through capacity-building.
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XAEEHTIE OECD i E

Algeria, Angola, Azerbaijon, the Bahamas, Bahrain, Bangladesh, Barbados, Belarus, Belize,
Bolivia (Plurinational State of), Botswana, Brazil, Brunei Darussalam, Burkina Faso, Burundi,
Cabo Verde, Cameroon, Central African Republic, Chad, Chile, China, Colombia, Congo, Costa
Rica, Cote d’ Ivoire, Cuba, Democratic Republic of the Congo, Djibouti, Ecuador, Egypt, El
Salvador, Eritrea, Eswatini, Ethiopia, Fiji, Gambia, Ghana, Guatemala, Guinea, Guinea-Bissau,
Guyana, Haiti, Honduras, India, Indonesia, Iran (Islamic Republic of), Iraq, Jamaica, Jordan,
Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Lao People’ s Democratic Republic, Lebanon, Lesotho,
Libya, Madagascar, Malaysia, Maldives, Mali, Mauritania, Mauritius, Mexico, Mongolia, Morocco,
Mozambique, Myanmar, Namibia, Nepal, Nicaragua, Niger, Nigeria, Oman, Pakistan, Panama,
Paraguay, Peru, Philippines, Qatar, Russian Federation, Rwanda, Saint Kitts and Nevis, Saint
Lucia, Saint Vincent and the Grenadines, Saudi Arabia, Senegal, Seychelles, Sierra Leone,
Somalia, South Africa, South Sudan, Sri Lanka, Sudan, Suriname, Syrion Arab Republic,
Tajikistan, Thailand, Timor-Leste, Togo, Tunisia, Turkmenistan, Uganda, United Republic of
Tanzania, Uruguay, Uzbekistan, Viet Nam, Yemen, Zambia, Zimbabwe

Australia, Canada, Israel, Japan, New Zealand, Republic of Korea, United Kingdom of Great
Britain and Northern Ireland, United States of America

Albania, Argentina, Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus,
Czechia, Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Ireland, Italy,
Latvia, Liberia, Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, Montenegro, Netherlands
(Kingdom of the), Norway, Poland, Portugal, Republic of Moldova, Romania, San Marino,
Singapore, Slovakia, Slovenia, Spain, Sweden, Switzerland, Trinidad and Tobago, Tirkiye,
Ukraine, United Arab Emirates
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EEERERS TR P OEEE T ILARLERY Article xx £ (E/C.18/2024/CRP.22)

DRAFT ARTICLE XX ON DEALING WITH CROSS-BORDER SERVICES
(REVISED DRAFT OF SEPTEMBER 2024)

Article xx
FEES FOR SERVICES

I.  Fees for services arising in a Contracting State and paid to a resident of the other Contracting State
may be taxed in that other State.

2. However, subject to the provisions of Articles 8, 12B, 15, 16, |7, 18 and 19, fees for services arising in
a Contracting State may also be taxed in that Contracting State and according to the laws of that State,
but if the beneficial owner of the fees is a resident of the other Contracting State, the tax so charged
shall not exceed  per cent [the percentage is to be established through bilateral negotiations] of
the gross amount of the fees.

3. Theterm “feesforservices” asused in this Article means any payment in consideration for any service.

4.  The provisions of paragraphs | and 2 shall not apply if the beneficial owner of fees for services, being
a resident of a Contracting State, carries on business in the other Contracting State in which the fees
for services arise through a permanent establishment situated in that other State, and the fees for
services are effectively connected with:

(a) such permanent establishment, or
(b) business activities referred to in (c) of paragraph | of Article 7.
In such cases the provisions of Article 7 shall apply.

5.  For the purposes of this Article, subject to paragraph 6, fees for services shall be deemed to arise in a
Contracting State if the payer is a resident of that State or if the person paying the fees, whether that
person is a resident of a Contracting State or not, has in a Contracting State a permanent establishment
in connection with which the obligation to pay the fees was incurred, and such fees are borne by the
permanent establishment.

6. For the purposes of this Article, fees for services shall be deemed not to arise in a Contracting State if
the payer is a resident of that State and carries on business in the other Contracting State through a
permanent establishment situated in that other State and such fees are borne by that permanent
establishment.

7.  Where, by reason of a special relationship between the payer and the beneficial owner of the fees for
services or between both of them and some other person, the amount of the fees, having regard to the
services for which they are paid, exceeds the amount which would have been agreed upon by the payer
and the beneficial owner in the absence of such relationship, the provisions of this Article shall apply
only to the last-mentioned amount. In such case, the excess part of the fees shall remain taxable
according to the laws of each Contracting State, due regard being had to the other provisions of this
Convention.

-117-



