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1. TRADE AGREEMENTS

1.1 World Trade Organization
Membership or Plurilateral Agreements
Japan has been a WTO member since 1995 and
a member of the General Agreement on Tariffs
and Trade since 1955. Japan also has been a
member of the WTO plurilateral agreements,
including the Agreement on Government Pro-
curement (since 1996) and the Agreement on
Trade in Civil Aircraft (since 1980). Japan is also
a member of the Trade Facilitation Agreement
which entered into force in 2017.

1.2 Free Trade Agreements

As of 17 November 2021, Japan has been a
member of 20 free trade agreements (FTAs)
and economic partnership agreements (EPAs),
including the Comprehensive and Progres-
sive Agreement for Trans-Pacific Partnership
(CPTPP), the Agreement between the European
Union and Japan for an Economic Partnership
(Japan-EU EPA), Japan-US Trade Agreement,
Japan-US Digital Trade Agreement, and the
Regional Comprehensive Economic Partnership
Agreement (RCEP).

1.3 Other Trade Agreements
See 1.2 Free Trade Agreements.

1.4 Future Trade Agreements
As of 17 November 2021, the following agree-
ments are being negotiated:

» Japan-Turkey EPA;
« Japan-Columbia EPA; and
+ Japan-China—Republic of Korea FTA.

1.5 Key Developments Regarding Trade
Agreements

RCEP, which was signed by the representatives
of 15 countries on 15 November 2020, will enter
into force for ten countries on 1 January 2022,
and for South Korea on 1 February 2022.

1.6 Pending Changes to Trade
Agreements

Following the release of the Joint Statement
on Electronic Commerce in 2017, Japan, by
co-hosting formal and informal meetings with
other like-minded countries, has actively been
involved in the discussion to create new rules
on electronic commerce. On 14 December 2020,
Japan, Australia and Singapore, co-conveners
of the WTO Joint Statement Initiative on E-Com-
merce, released a Co-conveners’ Update on the
progress in the negotiations so far. The co-con-
veners planned to issue, on behalf of the partici-
pating members, a statement to take stock of
the work achieved so far at the 12th Ministerial
Conference (MC12); however, the conference
was postponed due to the COVID-19 pandem-
ic. For more details, please see the World Trade
Organization website.

China and Chinese Taipei, respectively, have
officially announced their intention to join CPT-
PP, which basically requires the consent of the
member states.

2. CUSTOMS

2.1 Authorities Governing Customs
Customs Duty Rates

The principal laws governing customs duty rates
in Japan are the following:

* Article 3 of the Customs Act;

* Articles 3, 3-2, 3-3 and 5 of the Customs
Tariff Act; and

* Articles 2, 8 and 8-2 of the Temporary Tariff
Measures Act.

The Customs Act stipulates general rules appli-
cable to customs administration, including rules
related to determination, payment, collection,
and refund of customs duties, as well as import/
export customs, and the bonded system. Article

4
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3 of the Customs Act prescribes that, in cases
where a treaty provides special provisions for
customs duties, such special provisions shall
apply. Thus, the customs duties prescribed in
the EPA directly apply based on this provision.

The Customs Tariff Act mainly covers matters
related to rates for customs duties, including
rates for customs duties on individual items,
reduction of and exemption from customs
duties, and special tariffs (anti-dumping duties,
countervailing duties, safeguard duties, etc).
This Act sets forth the general rates of customs
duties in its Appended Table.

The Temporary Tariff Measures Act stipulates
temporary rates for customs duties as an excep-
tion to the Customs Act and Customs Tariff Act,
taking into account the surrounding industrial
and economic circumstances. For example,
Article 8 of the Temporary Tariff Measures Act
stipulates a special reduction of customs duties
which applies to imported products produced
by processing certain raw materials exported
from Japan under certain conditions. In addi-
tion, Article 8-2 of the Temporary Tariff Measures
Act stipulates the duties under the generalised
system of preferences (GSP).

Rules of Origin
The principal laws and regulations governing
rules of origin are the following.

Non-preferential rules of origin

* Article 7-2 of the Customs Act;

« Article 4-2 of the Order for the Enforcement of
the Customs Act; and

* Articles 1-6 and 1-7 of the Ordinance for the
Enforcement of the Customs Act.

Preferential rules of origin (EPA)
The rules of origin described in the EPA directly
apply without being converted into domestic

rules or regulations, pursuant to Article 3 of the
Customs Act.

Preferential rules of origin (GSP)

* Article 8-2 of the Temporary Tariff Measures
Act;

« Article 26 of the Order for the Enforcement of
the Temporary Tariff Measures Act; and

« Articles 8 and 9 of the Ordinance for the
Enforcement of the Temporary Tariff Measures
Act.

Customs Classification

When considering customs classification, the
customs tariff schedule annexed to the Cus-
toms Tariff Act and notices which prescribe the
interpretation of the schedule are generally refer-
enced. Since the new edition of the HS nomen-
clature (HS 2022) will be effective from 1 January
2022, relevant provisions of the Japanese cus-
toms-related regulations, such as the Appended
Table of the Customs Tariff Act and Appended
Table 1 of the Temporary Tariff Measures Act,
were amended in 2021 to revise the tariff sched-
ule in accordance with HS 2022.

Customs Valuation

Customs valuation is principally governed by
Article 3 of the Customs Act and Article 3 and
Articles 4 through 4-9 of the Customs Tariff Act.

2.2 Enforcement Agencies Enforcing
Customs Regulations

The Customs and Tariff Bureau, which is an
internal department of Japan’s Ministry of
Finance (MOF), is in charge of matters related
to customs laws and regulations. Japan Cus-
toms are the local branch offices of MOF, and the
headquarters of regional customs are located in
nine locations throughout Japan - ie, Hakodate
Customs, Tokyo Customs, Yokohama Customs,
Nagoya Customs, Osaka Customs, Kobe Cus-
toms, Moji Customs, Nagasaki Customs, and
Okinawa Regional Customs.
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2.3 Legal Instruments

In Japan, there are no legal instruments which
are similar in nature to the Trade Barriers Regula-
tion of the European Union or Section 301 of the
US Trade Act of 1974.

However, as referential material, Japan’s Ministry
of Economy, Trade and Industry (METI) publish-
es (i) the Report on Compliance by Major Trading
Partners with Trade Agreements (Compliance
Report), and (ii) prioritised subjects based on
the Compliance Report. Through these publi-
cations, METI identifies trade practices in other
jurisdictions which have negative impacts and
which are suspected to be inconsistent with the
trade agreements (WTO, EPA, etc). While these
publications are not connected to any legal
actions (and are published for policy reasons),
they demonstrate that METI is concerned with
such matters.

Moreover, there is a provision which allows Japan
to impose retaliatory duties without relying on
rules under the WTO. In particular, paragraph 2
of Article 6 of the Customs Tariff Act exception-
ally prescribes retaliatory duties on countries
which have not ratified the WTO Agreement,
which are applicable in cases where any goods
exported from or through Japan are treated less
favourably than goods exported from or through
any other country. These retaliatory duties have
not been applied to any goods since the article
was enacted.

2.4 Key Developments in Customs
Measures

The following measures have been introduced
recently.

Exemption from Duties due to the COVID-19
Pandemic

In 2021, polyvinyl chloride disposable gloves
were categorised as a duty-free item with a view
to addressing the increased demand for imports

due to the spread of the COVID-19 pandemic.
This was prescribed as a tentative measure.

Expansion of Customs Duty Payment
Methods at the Time of Customs Clearance
Previously, only cash could be used to pay for
tariffs on passengers’ personal belongings. In
order to enhance the smoothness of customs
procedures and to prevent the spread of COV-
ID-19 by promoting cashless payments, pay-
ments by credit card and smartphone became
accepted methods of paying tariffs on passen-
gers’ personal belongings.

Abolishment of the Obligation to Affix Seals
The obligation to affix seals was abolished for
almost all procedures with regard to customs
duties.

Reduction of the Requirements for Using
Electronic Books

Revisions were made to reduce the requirements
to use electronic storage of books and transac-
tion data. Specifically, the following measures
were implemented:

« simplification of procedures for storing books
electronically, such as abolishment of the
prior approval for use of electronic books;

« a reduction in the number of requirements
for the scanner storage system, such as
eliminating the need to check to ensure that
the original paper and the scanner image are
identical; and

+ a reduction in the number of requirements for
storing transaction data electronically, such
as a reduction in the number of search func-
tions required for the storage system.

Expansion of the Scope of Extending Due
Dates in the Event of a Disaster or Any Other
Crisis

Although there had already been a system in
place to designate areas and extend payment
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deadlines via a notification from the Minister of
Finance with regard to customs duty after the
occurrence of a disaster, in order to respond in
a more timely manner in the event of a disaster,
a system was introduced in which the customs
chief may extend individual payment deadlines
in response to an application from a duty payer.
An additional manner of notification by the Min-
ister of Finance was also introduced, so that
the Minister can designate eligible persons and
extend payment deadlines in the event that the
consolidated customs clearance system (NAC-
CS) is compromised by a cyber-attack.

Issuance of a New Notice on the Policy for
Management of the AEO System

Under the AEO system, Japan Customs certi-
fies businesses that have established systems
for cargo safety management and legal compli-
ance, and makes those businesses responsible
for ensuring cargo safety, etc, while providing
benefits such as simplified customs procedures
and reduced customs clearance and inspec-
tion processes. There have been notifications
regarding the requirements for approval under
the AEO system, but there have been no notifi-
cations regarding how Customs will operate the
system after AEO approval. For this reason, a
new notification was implemented in July 2021,
indicating the operational policy for the AEO sys-
tem. The notification contains the following:

* how Customs will check the status of the
AEQ'’s operational capability and implementa-
tion of compliance rules, which initially were
reviewed at the time of approval;

+ the method of handling inappropriate cases;

+ details about internal audits (such as what
information from the audit results the AEO
should submit to Customs); and

« procedures for post-approval audits by Cus-
toms, including use of information and com-
munication technology such as web-hosted
videoconferencing.

2.5 Pending Changes to Customs
Measures

Measures to strengthen border control of coun-
terfeit goods originating from overseas busi-
nesses are being considered as a potential
subject for the revision of customs-related laws
next fiscal year. Articles that infringe trademark
and intellectual property rights are subject to
import control under the current Customs Act.
However, those that are intended for personal
use do not constitute an infringement of trade
mark rights under the Trademark Act. Therefore,
technically, the import of counterfeit products for
personal use does not constitute an infringement
of intellectual property rights and is not subject
to import control under the current Customs Act.

In light of this situation, discussions are under-
way to categorise a foreign operator’s act of
sending counterfeit goods directly to Japanese
domestic operators as an infringement of trade
mark rights. If such a revision is made, it will be
necessary to revise the customs-related laws
in order to regulate the relevant goods at the
border. If amendments to the Trademark Act are
made, amendments to the Customs Act will be
discussed for potential revision in 2022.

3. SANCTIONS

3.1 Sanctions Regime

Japan does not have a single comprehensive
law authorising sanctions; sanctions are imple-
mented through a patchwork of laws and regu-
lations. While the majority of Japan’s economic
sanctions are derived from resolutions of the
UN Security Council (UNSC), Japan also imple-
ments sanction measures based on international
co-operation with other countries, and unilateral
sanction measures against North Korea, which
are not derived from UNSC resolutions or inter-
national co-operation.
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The primary law in this area is the Foreign
Exchange and Foreign Trade Act (FEFTA), under
which the following types of transactions are
subject to sanctions and must be approved by
the Minister of Economy, Trade and Industry or
the Minister of Finance:

« trade in goods (eg, import and export of
goods);

« service transactions (eg, trade intermediaries
between foreign countries, transfer of tech-
nology and software);

« international payments (eg, payments from
Japan to a foreign state and payments
between residents and non-residents); and

- capital transactions (eg, contracts for money
deposits, trusts, money lending and trading
securities).

Other acts that implement sanctions include:

« the Act on Punishment of Financing for
Offences of Public Intimidation, which imple-
ments the International Convention for the
Suppression of the Financing of Terrorism and
regulates the provision of funds and other
benefits to terrorists;

« the Act on Special Measures Concerning
Asset Freezing, etc, of International Terror-
ists Conducted by Japan Taking into Con-
sideration United Nations Security Council
Resolution 1267, etc, which restricts almost
all transactions (including domestic) with ter-
rorists listed by the UNSC or the Japanese
government; and

+ the Act on Prevention of Transfer of Crimi-
nal Proceeds, which aims to prevent money
laundering by requiring financial institutions
to check and report suspicious transactions,
including transactions which violate sanction
measures.

Unless otherwise specifically mentioned, the
explanations in the rest of this Section (3. Sanc-

tions) apply to sanctions regulated by the FEF-
TA.

3.2 Legal or Administrative Authorities
Imposing Sanctions

As the primary act governing economic sanc-
tions, the FEFTA sets out the types of transac-
tions subject to sanctions and the conditions
under which sanctions may be imposed (see 3.1
Sanctions Regime and 3.3 Government Agen-
cies Enforcing the Sanctions Regime). Further
details of the rules are stipulated by subordinate
regulations and notices as follows.

* The Export Trade Control Order, which stipu-
lates the areas and items subject to sanctions
for export of goods.

+ Other subordinate orders relating to the
FEFTA (ie, the Foreign Exchange Order
and the Import Trade Control Order), which
authorise the competent ministers to further
designate specific areas, items, and persons
subject to sanctions on the import of goods,
service transitions, international payments,
and capital transactions. The competent min-
isters then publish notifications relating to the
factors above, pursuant to such orders.

3.3 Government Agencies Enforcing the
Sanctions Regime

Under the FEFTA, the relevant government agen-
cies that impose and enforce sanctions differ
depending on the type of subject transactions
and the conditions relied on to impose/enforce
sanctions.

In particular, sanctions could be imposed/
enforced if the Minister of Finance or the Minister
of Economy, Trade and Industry finds it neces-
sary either (i) to fulfil Japan’s international treaty
obligations and other international agreements
(eg, UNSC resolutions), or (ii) as part of Japan’s
contribution to international efforts to achieve
international peace (eg, co-operation with the
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USA and EU). In this circumstance, the MOF
will be in charge of sanctions on international
payments, capital transactions, service transac-
tions, and the METI will be in charge of sanc-
tions on trade in goods and service transactions.
With regard to service transactions, international
payments, and capital transactions subject to
sanctions, either the Minister of Finance or the
Minister of Economy, Trade and Industry author-
ises the Minister of Foreign Affairs to designate
individuals and entities subject to sanctions.

Sanctions could also be imposed/enforced if the
Cabinet decides to take countermeasures nec-
essary to maintain peace and security in Japan
(eg, unilateral sanctions). In this circumstance,
Cabinet decisions must be approved by the Diet
and will be enforced by the METI or the MOF,
depending on the types of subject transactions.

3.4 Persons Subject to Sanctions Laws
and Regulations

In most cases, the obligation to obtain permis-
sion under FEFTA applies to both: (i) residents,
who are natural persons with a domicile or resi-
dence in Japan, or a legal entity with a princi-
pal office in Japan; and (ii) non-residents, who
are natural persons or a legal entities other than
residents. Specifically, the persons below must
obtain permission from the competent authori-
ties when conducting a transaction subject to
sanctions.

« For trade in goods (eg, import and export of
goods) subject to sanctions, both residents
and non-residents who export goods from
Japan or import goods into Japan must
obtain permission.

« For service transactions subject to sanctions,
only residents are required to obtain permis-
sion when they intend to conduct service
transactions with non-residents.

« For international payments subject to sanc-
tions:

(a) residents or non-residents who intend to
make payments from Japan to a foreign
state; and

(b) residents who intend to make payments
to or receive payments from non-resi-
dents must obtain permission.

« For capital transactions subject to sanctions,
both residents and non-residents are required
to obtain permission. Note that, even when
conducted in a foreign state, a non-resident
who intends to issue or offer securities sub-
scriptions which are denominated or payable
in Japanese currency must obtain permission,
if such issuance or offering intends to contrib-
ute to sanctioned activities.

The FEFTA also applies to actions taken in a
foreign country by the representative, agent,
employee, or other worker of (i) a legal entity
with a principal office in Japan, or (ii) a person
with a domicile in Japan, if such transactions
are undertaken in connection with the assets or
business of that legal entity/person.

3.5 List of Sanctioned Persons

The Minister of Foreign Affairs, authorised either
by the Minister of Finance or the Minister of
Economy, Trade and Industry, designates sanc-
tioned individuals and entities under the FEFTA
(see 3.2 Legal or Administrative Authorities
Imposing Sanctions).

3.6 Sanctions against Countries/
Regions

Japan unilaterally implements a general ban on
imports and exports to/from North Korea, and
a general ban on imports from the Autonomous
Republic of Crimea and the city of Sevastopol.

3.7 Other Types of Sanctions

Japan prohibits North Korean nationals, vessels,
and aircraft from entering Japan, as part of its
unilateral sanctions.
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3.8 Secondary Sanctions
Japan does not apply secondary sanctions.

3.9 Penalties for Violations

Penalties for violating FEFTA and relevant regu-
lations with respect to international payments,
capital transactions, and service transactions
are as follows:

* penalties imposed on natural persons —
(@) imprisonment for not more than three
years; and/or
(b) a fine of not more than JPY1million or
three times the value of the service,
whichever is higher;
* penalties imposed on legal entities — a fine of
not more than JPY1 million or three times the
value of the service, whichever is higher.

Penalties for violating FEFTA and relevant regu-
lations with respect to trade in goods are as fol-
lows:

* penalties imposed on natural persons —
(a) imprisonment for not more than five years;
and/or
(b) a fine of not more than JPY10 million
or five times the value of the exported
goods, whichever is higher;
* penalties imposed on legal entities — a fine
of not more than JPY500 million or five times
the value of the exported goods, whichever is
higher.

Please note: penalties will be imposed on a legal
entity only if a violation by a natural person is
committed in connection with the business or
assets of the legal entity.

3.10 Sanctions Licences

The FEFTA requires a person to obtain permis-
sion for transactions subject to economic sanc-
tions. However, such permission generally will
not be granted.

3.11 Compliance

Although there are no specific compliance
guidelines for sanctions, the MOF provides an
internal compliance checklist for financial insti-
tutions to comply with the FEFTA and the Act
on Prevention of Transfer of Criminal Proceeds,
and conducts foreign exchange inspections to
check whether financial institutions comply with
the related acts. The METI also provides inter-
nal compliance guidelines for companies, which
stipulate adequate compliance rules for export
control.

Moreover, the FEFTA provides for a post-review
system, under which the Minister of Economy,
Trade and Industry conducts post-reviews to
clarify the cause and prevent recurrence of inci-
dents regarding payments, service transactions,
and imports/exports subject to sanctions, where
it later becomes clear they were not approved by
the Minister of Economy, Trade and Industry and
thus may violate FEFTA sanction regulations.

3.12 Sanction Reporting Requirements
Under the FEFTA, banks and other financial insti-
tutions are prohibited from conducting transac-
tions unless they have confirmed that interna-
tional payments or capital transactions subject
to sanctions have been permitted by the relevant
ministers.

The Act on Prevention of Transfer of Criminal
Proceeds also requires banks and other financial
institutions to notify the government of “suspi-
cious transactions”, including transactions sus-
pected to be related to specific crimes, terror-
ism, and exports/imports that violate economic
sanctions.

3.13 Adherence to Third-Country
Sanctions

Japan does not adhere to any third-country
sanctions.

10
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3.14 Key Developments regarding
Sanctions

Although there have been periodic updates to
the list of sanctioned individuals and entities,
there have been no significant changes or devel-
opments during the past 12 months.

3.15 Pending Changes to Sanction
Regulations

On 30 August 2021, the Financial Action Task
Force (FATF) published the Mutual Evaluation
Report of Japan, which included the result of
the fourth round of multilateral evaluations and
analysis of Japan’s compliance with FATF’s rec-
ommendations regarding anti-money laundering
measures.

In response to the report which categorised
Japan as an “enhanced follow-up” country,
the Japanese government created a three-year
action plan including strengthening supervisions
and preventive measures of financial institutions,
strengthening prevention of misuse of corpora-
tions and trusts, strengthening investigations
and prosecution of money laundering and terror-
ist financing, strengthening asset freezing, and
preventing misuse of NPOs to finance terrorism.

The Japanese government also established a
Conference on Anti-Money Laundering, Com-
bating the Financing of Terrorism, and Coun-
tering the Financing of Proliferation in order to
formulate national policies and plan activities,
promote such policies and plans comprehen-
sively, and ensure close co-operation among
the relevant administrative agencies.

4. EXPORTS
4.1 Export Controls

In Japan, the FEFTA provides the legal basis for
export controls, as follows.

11

« Article 48 of the FEFTA provides a framework
for regulation of the export of goods, and del-
egates the specific goods subject to export
control to the Export Trade Control Order
(ETCO). The rules specified in the ETCO are
further detailed by relevant Ministry Orders.

« Article 25 of the FEFTA provides a framework
for regulation of the transfer of technologies,
and delegates the specific technologies sub-
ject to export control to the Foreign Exchange
Order (FEO). The rules specified in the FEO
are further detailed by relevant Ministerial
Orders.

4.2 Administrative Authorities for
Export Controls
See 4.1 Export Controls.

4.3 Government Agencies Enforcing
Export Controls

When a person/entity intends to export goods or
transfer technologies subject to export control,
such person/entity is required to obtain a licence
from METI.

4.4 Persons Subject to Export Controls
In Japan, there are two main types of export
controls for goods and technologies: “list con-
trol” and “catch-all control”. Items subject to
these export controls, together with the person
required to obtain a licence, are as follows.

Export Control on Goods

List control

The specific goods subject to “list control” are
detailed in Appended Table 1 of the ETCO as
categories 1 through 15, and correspond to
goods regulated under the international regimes
of which Japan is a member, such as the Was-
senaar Arrangement and the Australia Group.

Catch-all control
The “catch-all control” is included in Appended
Table 1 of the ETCO as category 16, and, in

|”
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abstract, covers any transaction of goods falling
within the specified chapters of the Harmonized
System nomenclature, when either of the follow-
ing conditions are met:

* *when exporters confirm, by checking the
end-use and end-users, that goods to be
exported from Japan could be used to (i)
develop, manufacture, use or store weapons
of mass destruction or (ii) develop, manufac-
ture or use conventional weapons; or

» when the Minister of Economy, Trade and
Industry considers that goods to be exported
from Japan could be used for the purposes of
(i) or (ii) above, and provides notice of such to
the exporters.

*Note that the exact conditions listed in the first
bullet point above differ depending on the des-
tination of goods and whether the concern is
related to weapons of mass destruction or con-
ventional weapons. In addition, the catch-all
control described above does not apply when
the destination of goods is a country listed in
Appended Table Il of the ETCO - so-called
“white countries”, although METI has recently
introduced a policy to call them “group A” coun-
tries.

Persons subject to the export licence
requirement

Exporters, regardless of their nationality, who
plan to export controlled goods should obtain
a licence.

Export Control on Technologies

List control

The specific technologies subject to the list con-
trol are detailed in the Appended Table of the
FEO as categories 1 through 15, and correspond
to technologies regulated under the international
regimes of which Japan is a member, such as
the Wassenaar Arrangement and the Australia
Group.

Catch-all control

The catch-all control is included in the Appended
Table of the FEO as category 16, and in abstract,
covers any transfer of technologies relating to
goods falling within the specified chapters of the
Harmonized System nomenclature, when either
of the following conditions are met:

* *when transferors confirm, by checking the
end-use and end-users, that technologies to
be transferred could be used to (i) develop,
manufacture, use or store weapons of mass
destruction, or (ii) develop, manufacture or
use conventional weapons; or

» when the Minister of Economy, Trade and
Industries considers that technologies to be
transferred could be used for the purposes of
(i) or (i) above, and provides notice of such to
the transferors.

*Similar to transactions involving goods, the
exact conditions listed in the first bullet point
above differ depending on the location to which
the technologies are transferred, the nationality
of the receiver, and whether the concern is relat-
ed to weapons of mass destruction or conven-
tional weapons. In addition, the catch-all control
described above does not apply when the des-
tination of the technology transfer is any of the
white countries (group A countries) — including
exports of media containing controlled technol-
ogies and electronic transmission of controlled
technologies to the white countries (group A
countries) — or a non-resident who has national-
ity in a white country (group A country).

Persons subject to the licence requirement
The following persons who plan to transfer con-
trolled technologies should obtain a licence:

+ a resident or non-resident who intends to
conduct a transaction for the purpose of
transferring a controlled technology to a for-
eign country;

12
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+ a resident who intends to conduct a transac-
tion for the purpose of transferring a con-
trolled technology to a non-resident of a
foreign country; or

+ a resident or non-resident who intends to
export media which include a controlled tech-
nology to a foreign country, or who electroni-
cally sends information containing a con-
trolled technology for the purpose of receiving
such information in a foreign country.

4.5 Restricted Persons

METI compiles a list of foreign end-users that
may be involved in developing, manufacturing,
using or storing weapons of mass destruction
(“Foreign End User List”). Exporters/transfer-
ors need to check whether their end-users fall
within this Foreign End User List in determining
whether their exports or technology transfers are
subject to the catch-all control. If the end-user
is listed in the Foreign End User List, export-
ers/transferors need to obtain a licence from the
Minister of Economy, Trade and Industry except
where it is obvious that the goods or technolo-
gies will not be used to develop, manufacture,
use or store weapons of mass destruction.

4.6 Sensitive Exports

See 4.4 Persons Subject to Export Controls.
As mentioned in 4.1 Export Controls, ETCO
and FEO specify the export controls and contain
lists of sensitive exports. The lists are made and
updated according to the international export
control regimes (the Nuclear Suppliers Group,
the Missile Technology Control Regime, the Aus-
tralia Group, and the Wassenaar Arrangement)
and the Chemical Weapons Convention; thus,
the controlled items are basically identical to
those specified by those regimes.

4.7 Other Export Controls
See 4.4 Persons Subject to Export Controls.
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4.8 Penalties

There are administrative sanctions and crimi-
nal penalties for those who export controlled
goods or transfer controlled technologies with-
out obtaining licences.

Specifically, a natural person or legal entity that
violates the FEFTA may face administrative
sanctions, imposed by the Minister of Economy,
Trade and Industry, that prohibit any (or some)
exports or technology transfers for a period of
up to three years. It is worth noting that admin-
istrative sanctions have no statute of limitations,
and there are cases where administrative sanc-
tions were imposed even when criminal pen-
alties were not imposed due to the statute of
limitations.

A natural person that violates the FEFTA may
face criminal penalties which include up to
seven years of imprisonment and/or a fine of
up to JPY20 million or no more than five times
the value of the goods/technologies that were
exported/transferred, whichever is higher. When
a natural person (ie, representative or employee)
commits a violation in connection with a legal
entity’s business, the legal entity may also be
fined up to JPY700 million or five times the value
of the exported goods or transferred technolo-
gies, whichever is higher.

4.9 Export Licences

If goods and technologies are subject to export
control, they cannot be exported or transferred
without obtaining individual licences for each
transaction or obtaining bulk licences. There
are several types of bulk licences, depending on
the specific details of the transactions, includ-
ing their scheme, as well as the types of goods/
technologies covered by the transactions and
their destinations.
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4.10 Compliance

Under the FEFTA, a party who exports controlled
goods or transfers controlled technologies on a
regular basis is obliged to comply with legally
defined standards (ie, Compliance Standards
for Exporters and Persons Conducting Simi-
lar Transactions) which set conditions related
to in-house compliance mechanisms. Further-
more, as one of the conditions to obtain certain
bulk licences, a party is required to establish
and register with the relevant authorities an in-
house compliance mechanism in which certain
processes specified by METI must be adopted.

4.11 Export Reporting Requirements
There are several instances where a party is
requested/obliged to report to the authority,
including the following.

* A party who notices or suspects that goods
to be exported or technologies to be trans-
ferred would be used to develop, manufac-
ture, use or store weapons of mass destruc-
tion is required to report this information to
METI. Upon receipt of such a report, depend-
ing on the circumstances, the Minister of
Economy, Trade and Industry may send a
notice to that party that it must apply for a
licence for the relevant goods exportation or
technology transfer.

* While there are no general requirements for
reports applicable to every transaction, the
Minister of Economy, Trade and Industry has
broad authority to request reports, as neces-
sary, from parties involved in exportation of
goods or technology transfers, such as those
who plan to implement or have implemented
potentially relevant transactions.

* When bulk licences are granted, exporters
of goods or transferors of technologies are
required to make periodic reports.

4.12 Key Developments Regarding
Exports

In 2019, Japan adopted the following changes
related to the Republic of Korea.

» The Republic of Korea was removed from the
list of the white countries (group A countries).
This change resulted in transactions in goods
and transfers of technologies related to the
Republic of Korea being subject to catch-all
control, if the conditions explained in 4.4 Per-
sons Subject to Export Controls are met.

 Exporters shall apply for an individual export
licence for export of fluorinated polyimide,
resist, and hydrogen fluoride, and their rel-
evant technologies to the Republic of Korea.
This is because the relevant bulk licences for
those three items are no longer applicable.

4.13 Pending Changes to Export
Regulations

Currently, a transfer of technologies from one
resident to another resident within Japan is not
subject to Japanese export control regulations
(please see 4.4 Restricted Persons). However,
as the development of cutting-edge technologies
comes to involve more rigorous participations of
foreign people resided in Japan, concerns have
developed about the risk of leakage of sensi-
tive information. As such, in order to address
the risk of leakage of sensitive information from
a resident who is under the control of a foreign
country, METI submitted and called for public
comments on draft amendments of new rules,
expanding the scope of export control, from 31
August 2021 to 29 September 2021. Specifi-
cally, the new rules provide that certain types of
transfers from a resident to another resident are
deemed to be a transfer from a resident to a
non-resident when the recipient qualifies under
any of the following categories:

 a person who is under the control of a foreign
government or a foreign entity by contract;

14
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+ a person who is substantially controlled by a
foreign government by economic benefits; or

+ a person who is acting in Japan pursuant to
the instructions of a foreign government.

5. ANTI-DUMPING AND
COUNTERVAILING (AD/
CVD)

5.1 Authorities Governing AD/CVD

The principal laws governing anti-dumping
duties (AD), countervailing duties (CVD) and
safeguards (SG - collectively “trade remedies”)
are the following:

« investigation and imposition of AD are provid-
ed in Article 8 of the Customs Tariff Act and
Cabinet Order on Anti-Dumping Duty;

« investigation and imposition of CVD are
provided in Article 7 of the Customs Tariff Act
and Cabinet Order on Countervailing Duty;
and

« investigation and imposition of SG are pro-
vided in Article 9 of the Customs Tariff Act
and Cabinet Order on Emergency Duty, etc —
while these provisions cover SG based on the
WTO rules, Japan may also impose bilateral
SG based on FTA/EPA.

5.2 Government Agencies Enforcing
AD/CVD Measures

Various government agencies would be involved
in the decision-making process, in particular, the
Minister of Finance and the Minister of Economy,
Trade and Industry, and any other minister who
is responsible for the specific industry subject to
the trade remedies.

5.3 Petitioning for a Review

In Japan, investigations of trade remedies gen-
erally would be initiated at the request of mem-
bers of domestic industries; however, the rel-
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evant laws also allow the investigating authority
to self-initiate an investigation.

There has only been one case in which the ini-
tiation of the investigation was requested by the
relevant minister — namely, the SG case against
leeks, raw shiitake mushrooms and tatami mats.
This investigation was conducted in 2000-01. For
review proceedings, which will be initiated and
conducted once trade remedies are imposed,
please see 5.9 Frequency of Reviews.

5.4 Ad Hoc and Regular Reviews

In Japan, there are no time restrictions for initi-
ating investigations (for both initial impositions
and re-impositions) and the initial imposition of
trade remedies, and domestic industries can
request initiation of an investigation on an ad
hoc basis. However, there is a time restriction
on re-imposing SG.

Specifically, when an SG is re-imposed on prod-
ucts which were subject to a previous SG (ie,
an SG that has expired or been terminated), re-
imposition of an SG is allowed only after a period
of time equivalent to the period during which the
previous SG was taken or a period of two years
(whichever is longer) has elapsed from the day
on which the previous SG expired or was termi-
nated. AD and CVD have no time restrictions for
re-imposition.

For review proceedings, which will be conducted
once trade remedies are imposed, please see
5.9 Frequency of Reviews.

5.5 Non-domestic Company
Participation

In Japan, non-domestic companies are allowed
to participate in the investigation as relevant
parties. For review proceedings which will be
conducted once trade remedies are imposed,
please see 5.9 Frequency of Reviews.
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5.6 Investigation and Imposition of
Duties and Safeguards

Process for Imposing AD

The typical steps and timelines for imposing AD
are as follows.

* The investigating authority would review the
petition submitted by the domestic industry,
and decide whether sufficient facts are pre-
sented to initiate the investigation. This review
will typically take two months.

Once the investigation is initiated, the inves-
tigating authority will send a questionnaire

to the interested parties. The investigating
authority may also send a follow-up question-
naire. In general, responses to the question-
naire should be provided within three months
from the initiation of the investigation.

When requested by interested parties, the
investigating authority will conduct a simulta-
neous examination process which allows one
interested party to raise questions to another
interested party in a meeting. In general, this
process will be held around five months from
the initiation of the investigation.

The investigating authority will conduct on-
site verifications of the submitted information.
In general, this process will be held around
six months from the initiation of the investiga-
tion.

A preliminary determination will be published
around eight months from the initiation of the
investigation. If it is deemed to be necessary,
provisional measures could be taken based
on this determination.

Disclosure of essential facts, which will be the
basis for the final determination, will be made
around ten months from the initiation of the
investigation. Interested parties can provide
comments to the disclosure.

A final determination typically will be pub-
lished within one year from the initiation of the
investigation, but can be extended up to six
months.

Process for Imposing CVD
The typical steps and timelines for imposing CVD
are similar to those of AD as explained above.

Process for Imposing SG
The typical steps and timeline for imposing SG
are as follows:

+ once the investigation is initiated, the inves-
tigating authority will send a questionnaire to
the interested parties;

- after responses to the questionnaire are pro-
vided, a public hearing is held;

+ a preliminary determination could be pub-
lished, and if it is deemed to be necessary,
provisional measures could be taken based
on this determination; and

- a final determination will be published within
one year (but can be extended) from the ini-
tiation of the investigation.

5.7 Publishing Reports

The investigating authority publishes the fol-
lowing reports during the investigation of trade
remedies.

* Preliminary findings: a finding explaining a
preliminary determination and the facts that
form the basis for provisional measures. This
finding would be published as a notice (kokuji)
in the official gazette.

* Final findings: a finding explaining a final
determination and the facts that form the
basis for definitive measures. This finding
would be published as a notice (kokuji) in the
official gazette.

In addition, when conducting an investigation
of AD/CVD, the investigating authority also
provides the disclosure of essential facts to
the interested parties in writing (see 5.6 Inves-
tigation and Imposition of Duties and Safe-
guards). This finding explains the facts which
will be the basis for the final determination.
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5.8 Jurisdictions with No Imposition of
Duties and Safeguards
The matter is not relevant in this jurisdiction.

5.9 Frequency of Reviews

Review of AD

There are several review processes for AD meas-
ures, as detailed below.

* New shippers review: a new shipper may
request initiation of an investigation to cal-
culate their individual dumping margin. The
investigation should be completed promptly
and within one year, but can be extended up
to six months.

Interim review: interested parties may request
initiation of an investigation to review the AD
measure once the measure has been in force
for one year. The review will examine whether
there are any changes in circumstances relat-
ing to dumping, injury of domestic industry,
and their causation. The investigation should
be completed within one year, but can be
extended.

Sunset review: domestic industry may
request initiation of a sunset review up to one
year before the end of the AD measure. The
review will examine whether the AD measure
should be extended. The investigation should
be completed within one year, but can be
extended.

0

Review of CVD
There are several review processes for CVD
measures, as detailed below.

» Review for exporters not subject to the initial
investigation: exporters not subject to the
initial investigation may request initiation of an
investigation to calculate their individual duty
rate. The investigation should be completed
promptly and within one year, but can be
extended up to six months.
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* Interim review: interested parties may request
initiation of an investigation to review the CVD
measure once the measure has been in force
for one year. The review will examine whether
there are any changes in circumstances relat-
ing to subsidies, injury of domestic industry,
and their causation. The investigation should
be completed within one year, but can be
extended.

* Sunset review: domestic industry members
may request initiation of a sunset review up to
one year before the end of the CVD measure.
The review will examine whether the CVD
measure should be extended. The investiga-
tion should be completed within one year, but
can be extended.

Review of SG

Domestic industry members may request initia-
tion of a review which will examine whether the
SG measure should be extended. The investiga-
tion should be completed within one year, but
can be extended.

5.10 Review Process
See 5.9 Frequency of Reviews.

5.11 Appeal Process

Preliminary and final determinations to impose
trade remedies are likely capable of being
appealed to the district court, but there are no
precedents of such in Japan.

5.12 Key Developments Regarding AD/
CVD Measures
The matter is not relevant in this jurisdiction.

5.13 Pending Changes to AD/CVD
Measures

In Japan, historically, the number of investiga-
tions has remained low. However, recently, the
number of AD investigations has been trending
upward. While there are undoubtedly various
reasons which explain this trend, one of the main
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causes is the investigating authority’s effort to
increase awareness and understanding of trade
remedies and the domestic industries’ acknowl-
edgement of AD measures as useful tools to
respond to dumped imports. In addition, consid-
ering the lack of CVD cases in Japan during the
last decade, the Japanese government started
to examine how it could effectively use CVD.

6. INVESTMENT SECURITY

6.1 Investment Security Mechanisms

In Japan, the FEFTA, together with its subordi-
nate regulations, the Cabinet Order on Inward
Direct Investment and the Order on Inward Direct
Investment, are the primary legal instruments of
foreign investment regulation.

In the FEFTA, “foreign investors” making “for-
eign direct investments” (acquisitions of shares,
equity, bonds, etc, of Japanese companies) or
“specified acquisitions” (acquisitions of shares
or equity in non-listed Japanese companies
from another foreign investor) must file either
a prior notification (ie, pre-closing notification)
or post-investment report, generally depending
on whether the investments are made in “desig-
nated business sectors”.

See 6.3 Transactions Subject to Investment
Security Measures and 6.4 Mandated Filings/
Notifications for the definitions of foreign inves-
tors, foreign direct investments and designated
business sectors.

When a prior notification is filed according to
the FEFTA, the Minister of Finance and minis-
ters who have jurisdiction over the target busi-
ness will conduct a review. The standard waiting
period is 30 days, which could be shortened to
two weeks or, in very rare cases, extended to up
to five months.

Aside from the FEFTA, sector-specific laws and
regulations — such as the Civil Aeronautics Act,
the Broadcast Act, and the Radio Act — also reg-
ulate certain foreign investments by limiting the
ratio of shareholding by foreign investors.

6.2 Agencies Enforcing Investment
Security Measures

The MOF is primarily responsible for implemen-
tation of the FEFTA. When a prior notification
is filed according to the FEFTA, the Minister of
Finance and ministers who have jurisdiction over
the target business will review if the investment
is likely to impair national security, impede pub-
lic order, compromise public safety, or have a
significant adverse effect on the smooth man-
agement of the Japanese economy. If they find
that the investment is likely to impair national
security, etc, they may recommend, and ulti-
mately order, modification or discontinuation of
the investment.

6.3 Transactions Subject to Investment
Security Measures

In general, if a foreign investor is making a for-
eign direct investment or specified acquisition,
the investor is required to file either a prior noti-
fication or post-investment report.

A prior notification is also required if the nation-
ality or county of location of the foreign inves-
tor is neither Japan nor a white-listed country.
The white list includes 173 countries, including
China, Russia, and Sudan, but does not include
countries such as Irag, North Korea, Somalia and
South Sudan. Certain types of transactions that
involve parties related to Iran are also subject
to a prior notification obligation. However, since
investors are usually concerned about regulation
regarding a foreign direct investment in the des-
ignated business sectors, the following focuses
on the regulation of these types of investments.
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The term “foreign investor” is defined in Article
26, paragraph 1 of the FEFTA and includes, but
is not limited to, the following persons:

(@) an individual that is a non-resident;

(b) a legal entity or other organisation estab-
lished pursuant to foreign laws and regula-
tions, or a legal entity or other organisation
with its principal office in a foreign state;
and

(c) a company in which the sum total number of
votes held directly or indirectly by persons
as set forth in items (a) and (b) above make
up at least 50% of the number of votes of all
shareholders or all members.

A foreign direct investment includes the follow-
ing actions, as well as actions that are equivalent
to these actions:

+ an acquisition of shares or voting rights in a
listed company, which makes up 1% or more
of the total number of issued shares or voting
rights in that company;

+ an acquisition of shares or equity in a non-
listed company (except when acquired from
another foreign investor, which is a specified
acquisition);

« a transfer of shares or equity in a non-listed
company, from a person who acquired the
shares or equity prior to becoming a non-
resident to a foreign investor after becoming
a non-resident;

« consent given for a substantial modification
of a company’s business purpose, consent
given for a proposal to appoint the foreign
investor or its affiliate as a director or an audi-
tor, and consent given for a proposal to trans-
fer all of the company’s business activities,
mergers, splits, dissolution, etc (if the com-
pany is a listed company, there are additional
investment size thresholds applicable);

« establishment of a branch office or other such
place of business in Japan (such as manufac-
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turing facilities), or a substantial modification
of the type or business purpose of a branch
office or other such place of business in
Japan by a foreign investor who falls under (a)
or (b) above;

* the lending of money to a legal entity hav-
ing its principal office in Japan (excluding
lending by a person engaged in the banking
business, etc, and lending made in Japanese
currency by certain foreign investors), for a
term exceeding one year, which makes the
outstanding balance of the accumulated lend-
ing from the foreign investor to the legal entity
more than JPY100 million and meets some
other investment size thresholds; or

+ a takeover of a business from a resident that
is a legal entity through the transfer of the
business, absorption-type split, or merger.

6.4 Mandated Filings/Notifications

If a foreign investor is making a foreign direct
investment or specified acquisition in designated
business sectors, prior notification is required.

Designated business sectors are those that are
closely related to national security, the main-
tenance of public order, and the protection of
public safety, etc. More specifically, business
sectors relating to weapons, aircraft, nuclear
facilities, space, dual-use technologies, cyber-
security, electricity, gas, telecommunications,
water supply, railways, oil, heat supply, broad-
casting, public transportation, biological chemi-
cals, security services, agriculture, forestry and
fisheries, leather manufacture, air transportation,
and maritime transportation fall into designated
business sectors.

In November 2021, business sectors relating
to extraction of important mineral resources
such as rare earth metals and construction of
port facilities on certain remote islands of Japan
were added to designated business sectors, for
the purposes of ensuring national security. See
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6.8 Key Developments Regarding Investment
Security for the details regarding this change.

With respect to foreign direct investments in
non-designated business sectors, in general,
post-investment reports are required (for acqui-
sitions of shares, equity, etc, only investments
of 10% or greater shareholding require post-
investment reports).

The MOF publishes a list that categorises Jap-
anese listed companies into companies that
engage in business activities in:

« core designated business sectors;
* non-core designated business sectors; and
* non-designated business sectors.

This list can be found at the MOF website.

See 6.5 Exemptions for the explanation on core
designated business sectors and non-core des-
ignated business sectors.

6.5 Exemptions

If a foreign investor, for whom review is deemed
not to be particularly important, is acquiring
shares, equity, voting rights, etc, the prior notifi-
cation obligation is exempted under the follow-
ing conditions.

For Listed Companies

If the investments are made in listed compa-
nies in designated business sectors, a financial
institution is exempted from the prior notification
requirement if the investment meets the follow-
ing conditions:

(a) the investor and its closely related persons
will not become a board member of the
investee company;

(b) the investor will not propose any transfer or
disposition of the investee company’s busi-
ness activities in the designated business

sectors at the general shareholders’ meet-
ing; and

(c) the investors will not access non-public infor-
mation about the investee company’s tech-
nology in relation with business activities in
the designated business sectors.

If a foreign financial institution does not file a
prior notification in accordance with this exemp-
tion, a post-investment report is required when
the investor acquires 10% or more of the share-
holdings.

If the investor is a general investor (ie, a foreign
investor who is not a foreign financial institution),
there are two different types of exemption sys-
tems for investments made in core designated
business sectors and non-core designated busi-
ness sectors from among the designated busi-
ness sectors.

Among the designated business sectors, the
business sectors that are most likely to affect
national security are designated as core desig-
nated business sectors. They include all busi-
nesses relating to weapons, aircraft, nuclear
facilities, space, and dual-use technologies and
a portion of the businesses relating to cyber-
security, electricity, gas, telecommunications,
water supply, railways, and oil.

In November 2021, business sectors relating to
extraction of important mineral resources such
as rare earth metals and construction of port
facilities on certain remote islands of Japan were
added to core designated business sectors, for
the purposes of ensuring national security. See
6.8 Key Developments Regarding Investment
Security for the details regarding this change.

If a general investor is only investing in non-core
designated business sectors, the prior notifica-
tion exemption applies if the investment meets
exemption conditions (a), (b) and (c) above.
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If a general investor is investing in core desig-
nated business sectors, the prior notification
exemption applies to investments of less than
10% shareholding, provided that the investment
meets exemption conditions (d) and (e) below, as
well as conditions (a), (b) and (c) above:

(d) the investor will not attend the investee
companies’ executive board meetings or
committees that have the authority to make
important decisions regarding activities in
core designated business sectors.

(e) the investor will not make written propos-
als to the executive board of the investee
company or board members requiring their
responses and/or actions by certain dead-
lines regarding business activities in core
designated business sectors.

If a general investor does not file a prior notifica-
tion in accordance with this exemption, the gen-
eral investor must file a post-investment report
when the shareholding ratio reaches 1% and 3%
for the first time.

For Non-listed Companies

When investments are made in non-listed com-
panies in non-core designated business sectors,
exemption from the prior notification obligation
applies if the investment meets conditions (a),
(b) and (c) above. There is no exemption system
available for investments made in core desig-
nated business sectors. Even if an investor does
not file a prior notification in accordance with
this exemption, the investor must file a post-
investment report.

6.6 Penalties and Consequences

If the Minister of Finance and the minister(s) who
have jurisdiction over the target business find,
upon review of the prior-notification, that the
investment at issue is likely to impair national
security, etc, they may recommend, and ulti-
mately order, modification or discontinuation of
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the investment. However, there has only been
one case of such an order to date.

Failure to file a prior notification or provision of
false information in the prior notification, viola-
tion of the waiting period, and failure to com-
ply with the order to modify or discontinue the
investment are subject to criminal penalties of
up to three years’ imprisonment, a fine of up
to three times the value of the investment, or
JPY1million, whichever is higher, or both (FEFTA,
Article 70).

Failure to file a post-investment report or the
provision of false information in the post-invest-
ment report are subject to criminal penalties of
up to six months imprisonment or a fine of up to
JPY500,000 (FEFTA, Article 71).

6.7 Fees
There are no fees required for submission of
notifications required by the FEFTA.

6.8 Key Developments Regarding
Investment Security

Effective from 4 November 2021, the scope of
core designated business sectors was modified
to include businesses related to extraction of
important mineral resources such as rare earth
metals and construction of port facilities on
certain remote islands of Japan. The purpose
of this amendment is to maintain and secure
capabilities for resource exploration in order to
build reliable supply chains of important mineral
resources. Construction businesses related to
port facilities on certain remote islands of Japan
are also relevant for this purpose.

6.9 Pending Changes to Investment
Security Measures

As of 31 October 2021, no major changes are
planned.
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7. OTHER MEASURES
AFFECTING PRODUCTION
AND TRADE

7.1 Subsidy and Incentive Programmes
for Domestic Production

There are no general subsidy programmes in
Japan aimed at reducing imports and/or encour-
aging domestic production. Nevertheless, the
Japanese government has adopted some spe-
cial programmes to counter emergency situa-
tions (eg, the 2008 financial crisis, 2010 rare-
earth crisis, 2011 Great East Japan Earthquake,
and 2019 COVID-19 pandemic) and to deal with
national security and environmental issues.

For example, in June 2021, the Cabinet Office
published a policy paper describing the basic
policy on management and reform of the econ-
omy which includes the following.

+ As the importance of economic security is
widely recognised globally, the Japanese
government aims to secure the supply of
indispensable commodities such as semicon-
ductors, critical minerals (eg, rare earth), bat-
teries and medicines. For example, the Pro-
gramme for Promoting Investment in Japan to
Strengthen Supply Chains aims to strengthen
supply chain resilience by supporting busi-
nesses in building new plants and introducing
new facilities in Japan for the products and
materials that are essential for people’s well-
being. Further detail can be obtained through
the METI website.

* The Japanese government aims to boost
the transition toward carbon neutrality and
is going to provide financial support and tax
advantages in accordance with the Green
Growth Strategy.

7.2 Standards and Technical
Requirements

There are no standards or other technical require-
ments in Japan aimed at reducing imports and/
or encouraging domestic production. The Japa-
nese government has adopted technical regula-
tions and standards in various fields to ensure
the safety and quality of products, including the
following:

« the Food Sanitation Act establishes techni-
cal regulations for foods, food additives, and
food contact materials in order to avoid harm
to human health;

« the Act on Securing Quality, Efficacy and
Safety of Products Including Pharmaceuticals
and Medical Devices establishes technical
regulations to secure the safety, efficacy, and
quality of medicines and medical devices in
order to avoid harm to human health;

« the Electrical Appliances and Materials Safety
Act establishes technical regulations for cer-
tain electrical appliances, in order to maintain
the safety of such products;

« the Telecommunications Business Act estab-
lishes technical regulations for telecom-
munication facilities, in order to ensure that
telecommunications services are provided
smoothly and without connection defects;

« the Radio Act establishes technical regula-
tions for radio equipment, in order to ensure
the fair and efficient utilisation of radio waves;

+ the Road Transport Vehicles Act and the
relevant regulations designate types of auto-
motive equipment and parts and establish
technical requirements in order to ensure the
safety of motor vehicles;

« the Act on Japanese Agricultural Standards
establishes technical regulations and stand-
ards for foods and agricultural products in
order to certify the quality and the uniqueness
of the products; and

- the Industrial Standardisation Act establishes
standards for industrial products, in order to
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ensure quality and interoperability between
the products.

7.3 Sanitary and Phytosanitary
Requirements

There are no sanitary or phytosanitary require-
ments in Japan aimed at reducing imports and/
or encouraging domestic production. The Japa-
nese government has adopted various sanitary
and phytosanitary requirements to ensure food
safety and to prevent incursion of animal and
plant illnesses caused by imported products,
including the following:

+ the Act on Domestic Animal Infectious
Diseases Control stipulates cargo which are
prohibited from importation and cargo that
must be quarantined in order to prevent the
infiltration and spread of infectious livestock
diseases;

« the Plant Protection Act stipulates cargo
which are prohibited from importation and
cargo that must be quarantined in order to
prevent the infiltration and spread of invasive
animals and plants injurious to native flora;
and

+ the Food Sanitation Act establishes import
notification procedures and inspection proce-
dures for imported foods and related prod-
ucts to ensure the safety of those products.

7.4 Policy and Price Controls

The government of Japan has adopted some
price support measures to support and encour-
age domestic production of certain agricul-
ture products, including subsidy programmes
adopted by the Agriculture & Livestock Indus-
tries Corporation (ALIC). ALIC’s programmes
apply to products such as beef and veal, pork,
milk, vegetables and sugar. Further details are
explained in ALIC’s brochure.
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7.5 State and Privatisation Measures

There are no state trading, state-owned enter-
prises, and privatisation measures in Japan
specifically aimed at reducing imports and/or
encouraging domestic production. Neverthe-
less, the Japanese government has adopted
state trading systems for the following products:

« leaf tobacco;

+ opium (for medical use);
* rice, wheat and barley;
« dairy products.

Further details on the state trading systems
adopted by the Japanese government can be
found in the notification made by the Japanese
government to the WTO (G/STR/N/18/JPN) —
see WTO (state trading).

7.6 “Buy Local” Requirements

Since December 1995, the Japanese govern-
ment has been a member of the Agreement on
Government Procurement (GPA), which prohibits
discrimination between domestic and imported
products of GPA member origin. Moreover,
the Japanese government has so far adopted
a policy to treat GPA members and non-GPA
members equally. As such, in Japan, there are
no “buy national/local” requirements applied to
government procurement.

7.7 Geographical Protections

There are no geographical indication (Gl) protec-
tion measures aimed at reducing imports and/
or encouraging domestic production. In Japan,
Gls are protected under the Act on Protection of
the Names of Specific Agricultural, Forestry and
Fishery Products and Foodstuffs (Gl Act), and
the number of foreign Gls protected under the GI
Act is increasing reflecting the amendment of the
Japan-EU EPA. Explanation of the Gl Act and a
list of Gl products can be found at the following
website: Japan Geographical Indications.



https://www.alic.go.jp/content/001172146.pdf
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/G/STR/N18JPN.pdf&Open=True
https://gi-act.maff.go.jp/en/
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8. OTHER SIGNIFICANT
ISSUES

8.1 Other Issues or Developments

In recent years, there has been an active dis-
cussion within the Japanese government to
strengthen laws and regulations to address
the issue of economic security. In line with this
movement, in October 2021, the Japanese gov-
ernment created a new cabinet-level position
to handle this issue — the Minister of Economic
Security. While it is still too early to predict how
these movements will affect Japan’s laws and
regulations in the field of international trade,
some suspect that we may observe stricter
export control or investment screening in the
near future.

24



JAPAN [ AW AND PRACTICE

Contributed by: Kozo Kawai, Kojiro Fujii, Masahiro Heike and Noriko Yodogawa, Nishimura & Asahi

Nishimura & Asahi is a pioneer in the practice
of trade remedies law in Japan, with an unri-
valled knowledge base and extensive experi-
ence acting on behalf of Japanese industries
and foreign companies filing for and defending
against anti-dumping and countervailing inves-
tigations by Japanese authorities. Nishimura &
Asahi (N&A) proactively advises both private
companies and governmental agencies in Ja-
pan with regard to international trade laws, such
as WTO Agreements, regional trade agreements
and international investment agreements. The

AUTHORS

Kozo Kawai is a partner at N&A
and a leading expert in antitrust/
competition matters and
international trade affairs. He is
recognised as a pioneer of trade
laws in Japan, and has
represented domestic and overseas clients in
almost all trade-remedy measure cases in
Japan, as well as having frequently
represented Japanese clients in trade remedy
cases in foreign countries. Currently, he is
advising various industry associations in
relation to international trade affairs. He has
also represented clients in disputed
government procurement cases before the
dispute settlement body created under the
WTO government procurement agreement.
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firm’s lawyers have widespread experience as
outside and in-house counsel to companies,
governmental agencies, and the WTO. N&A
also advocates for international trade policies
on behalf of domestic and foreign companies
and industry groups, analysing relevant inter-
national trade law issues and approaching gov-
ernmental authorities to support the interests of
various companies and industries. Finally, N&A
assists various companies with regard to mat-
ters pertaining to export control and economic
sanctions matters.

Kojiro Fuijii is a partner at N&A,
specialising in international trade
law. He has acted on behalf of
various industries with regard to
anti-dumping and countervailing
duties. When he served as a
deputy director at Japan’s Ministry of
Economy, Trade and Industry (METI), he
handled several important WTO disputes on
behalf of the Japanese government. He
continues to advise both the public and private
sectors in Japan on WTO disputes, trade
remedies, investment treaties, and Regional
Trade Agreements. He has also advised many
clients with regard to matters related to export
control, economic sanctions and customs.
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N&A, where he specialises in
international trade law (WTO,
FTAs, trade remedies, export
controls, etc) and competition
law (anti-monopoly), and
frequently advises private companies and
government agencies in such matters.
Masahiro worked in the Ministry of Economy,
Trade and Industries of Japan from 2016 to
2018 and has been involved in various
international trade disputes.

Masahiro Heike is a partner at

Noriko Yodogawa is a partner
. { at N&A and has extensive

éﬁ experience having worked at the

‘ ‘ Ministry of Foreign Affairs of

\g’ M Japan, the World Trade
Organization, the Energy Charter
Secretariat (the secretariat to the Energy
Charter Treaty, which is a multilateral trade and
investment treaty dedicated to the field of
energy), and a large Japanese manufacturing
corporation. In every position, she focused on
international trade law matters, which
continues to be her specialty at N&A. In
particular, in her previous position as an
in-house lawyer at a manufacturing corporation
and currently at N&A, she represented, and
continues to represent, exporters responding
to trade remedy investigations in various
jurisdictions.

Nishimura & Asahi

Otemon Tower
1-1-2 Otemachi
Chiyoda-ku
Tokyo 100-8124
Japan

Tel: +81 3 6250 6200
Fax: +81 3 6250 7200
Web: www.nishimura.com

NISHIMURA
& ASAHI
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