NISHIMURA
& ASAHI

The Corporate Counselor

- Insights into Japanese Corporate Law -

May 2011/No. 6

TO BEADIRECTOR OR NOT BE ADIRECTOR—THAT
IS THE QUESTION

Strategic investors contemplating an investment in a publicly-
held Japanese company often need to consider corporate
governance measures to protect their financial investment.
Board appointment rights are frequently offered as a measure to
protect the interests of a strategic investor. While board
representation can offer many benefits to a strategic investor,
important issues should be examined and balanced regarding
the risks and liabilities to which a director of a Japanese
company can be exposed, the conflict of interests a directorship
can generate, and the future impact board representation can
have on the strategic investor’s ability to sell its share position
in the subject company. In this client briefing, we address a
fundamental question—what are the benefits and detriments of
having a director serve on the board of directors of a publicly-
held Japanese company?

The board of directors is the principal policy-making and
decision-making body of a Japanese company. The function
of a Japanese company’s board of directors is to decide the
administration of the affairs of the company and to supervise
the execution of the duties of the “representative directors” and
any directors who also exercise management functions. The
following matters are specified under Japan’s Company Law for
determination by a company’s board of directors: (i) buying
or selling a material asset; (ii) borrowing a significant amount
of money; (iii) appointing or dismissing a manager or other
important employee; (iv) establishing, modifying or abolishing
a branch office or other important organizational body; and (v)
undertaking a significant corporate transaction (often referred to
as the “catch all”).

Benefits of Board Representation

A number of significant benefits become available to a strategic
investor that has a director serving on the board of a Japanese
company, especially if the strategic investor desires to impact
the business direction of the subject company:

° Gain Access to Current Information. Board
representation should help the strategic investor obtain
useful information about the strategic plans of the subject
company, which could allow the strategic investor to
increase the value of its investment in the subject
company and generate new business opportunities. Such
information, however, could be a double-edged sword as
the strategic investor will need to ensure that it does not
trade on material non-public information should it buy or
sell the shares of the subject company.

° Gain Access to Greater Scope of Information. Board
representation could allow the strategic investor to obtain

greater access to confidential information concerning the
subject company. While the director nominated by the
strategic investor should not directly inform the strategic
investor about the subject company’s confidential
information due to a director’s fiduciary duty of loyalty to
perform his duties faithfully on behalf of the subject
company, it could be inevitable in these arrangements that
a strategic investor with a nominee serving on the subject
company’s board would obtain some key information or a
flavor for disclosure about the subject company that it
would not have ordinarily obtained had its nominees not
served as directors.

° Influence Decision Making. Representation on the
subject company’s Board should allow the strategic
investor to place items on board meeting agendas and
should provide the strategic investor with an effective
forum to voice its opinion. Even though a strategic
investor may only own a minority interest in the subject
company, the current Japanese preferred practice for a
board to act unanimously may give the director
nominee(s) of the strategic investor leverage to encourage
the subject company’s Board to consider the views of the
strategic investor and negotiate a meaningful resolution.

° Improve the Quality of Corporate Governance. Board
representation should allow the strategic investor to
monitor the subject company’s corporate governance and
to introduce appropriate best practices.

Monetary Liabilities of Directors

Although litigation involving directors is less prevalent in Japan
than in some Western countries, the risks and monetary
liabilities of serving as a director should not be taken for
granted. Japan’s Company Law provides the primary legal
framework to assess the monetary liability of a director serving
on the board of a publicly-held Japanese company.

Liabilities Owed to the Company. Under the Company Law,
the relationship between a director and the subject company is
governed by the principles of agency. As an agent for the
company, a director has an obligation to conduct the affairs of
the company with the care of a “good manager” (the director’s
duty of care). Furthermore, directors are obligated to perform
their duties faithfully on behalf of the subject company (the
director’s duty of loyalty). If it is demonstrated that a director
breached any of his or her fiduciary duties, or violated laws or
regulations, then the director will be liable to the company for
the damages incurred.

Care also should be taken for director nominees of a strategic
investor to excuse themselves from discussions involving
transactions between the subject company and the strategic
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investor, as directors who have a “special interest” (such as a
conflict of interest) with respect to a matter being considered by
a company should not take part in the deliberations or the
adopting resolutions for such matter.

Liabilities Owed to Third Parties. Under the Company Law, a
director can be held personally liable to third parties if the
director performs his duties with gross negligence or willfully
violates his duties. In addition, under Japanese securities laws
a director may need to compensate a third party in connection
with providing false information in a (i) securities registration
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statement used in connection with a securities offering, or (ii)
securities report or other periodic reports. The burden of proof
varies depending on the violation.
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There are ways to shield or reduce the liability of a director
serving on the board of a Japanese company. In a subsequent
client briefing, we will present ways to minimize a director’s
exposure to monetary damages.

WRERT 7B AZBIKII R G FICG- 252812705, i
MR EFICI > THRASN B &ZITEERETE
BoTEY, HBEHDT-DICEDTBELEB RS
72 TCUIR BN | 8 T I3 R O R 175 & 4.
BB IR E FICEBE MO T RETIIRNTHA), Ln
L. BRSO E F OB E Hi 4 L Qe oo il s,
BF CERD ST THAIR R AL T2 EHE K2 EH
R, BARFEHIZE T 2EnEmAZ L%, 205k T
UUANMIBWTITRE T D2 N EEL U,

FER BT DB k5210 Bk £ 23 1 B
BEIETHIEITED | ISR E FITEHR S
WCHEBRARETHAIILNTE, ZOEREBREE6%)
G EIRHIENTED, BRI REZ N, Mttt
OO —HEH T HITERWGEE ThoTh, Btk
BRIZBNWTEE —HTRETHEVIBIED HAIZ
BOWTHENAEITO FICBW T, YL krs 5
FOFE4 U BURGRIT ., B IR B F 0 RfRE TR
FHOTREEZIZB NV TRFSELZE KOEKRDO®H D
R 2 AT D LN TE LA RENE R D,

=RV —b AT RO B B RS IR LR
BTAHIEICIY, MR BREZ IR SO —R
Vb NF U REEL WO AN T 0T 4R
BB AT DHIENTED,

B D& S EIE

H AW CTHGE BT 28R 8 1 ZRCk O [F 2 Kb D72
VAREY'G ) D G 1 = A N N oS b R Yo 3 DA L B o9 VA O]
ATIEFTGOLOLL T Z BN RETRNTHA), HAD
SAEIE. BAROABRSLO KRS IZR T D k% D4
SRR A ST 2720 D EEAREME AR EL T
W5,

SR AELE A AROSHIBEIZB W TL, B xRt 5
2ALEOMOBRIIRTERTHD, RALORBEEANELT,
BRI 3 BB B OB #RE 2L > TR0 ¥EB
1T 28EE2HTOHEGEEDOEEFEERE), B, BUFEs
IR REMLOT=D IR I ZE DO RF & RT3 TIans
UNCHGRGE 7% D FE 238558, IR EURE IR 232 D B 1 TS 7512
KU, UTESIOER U5 A . YR, Sl
TR ST EZFHE L2 TUIRBRR,

BRI (0 P 8 R4 T DEURGE R IL, KRS LIS A
FEOMOWBNZET DRI MURNIDITHE B T 24
TEWNRDHD, 2L, S THRFEN TWAEFIEIZELT
i B2 B BRI 2 RIS )2 A+ DB %, %




HIZBI 3 DR HE RIS ML TRV T D,

E=FIHTAEE StECB W TR, B, = 0Rk
BaATOHIc» TEEXITE KRB 1L EIZTE
SR L TEEEAI RN DD, M T, BARDE G
Fadh B RV CIE, BRI, (DA MiRE O 24E X
FEH LI W Tl S G FE S HE 55 Q) A fliFE
Fm i EE OO BN/ G N E B W TR # a2
PEL 72 Z L2 DWW T =T L TR ERMEZ TR TidR
HIRWEEME DB D,

%k sk ok ok ok ok

HARDO SO &R SR T2 O RMT 2L, X
VTR ST ENDLODMFIET Dy IRD=2— AL Z—|T
BT, B 0S8N BRIV 272K/ MET 5
FEIZOWTERLDZEET D,

(FREEZD120, Kma— A2 —0 B AGERUCIZ K FERR
DBFFR TIIRVER DDV ET)

Nishimura & Asahi
Ark Mori Building, 1-12-32 Akasaka, Minato—ku, Tokyo 107-6029, JAPAN
Phone:81-3-5562-8500 Fax:81-3-5561-9711/12/13/14
BRHIVEREHR

T107-6029 HRHMHBR IR 1-12-32 7—IFZE LA 2T 28 F)
% 03-5562-8500(1%)

URL : http://www jurists.co.jp/en/

FAX:03-5561-9711~9714 URL: http://wwwjurists.cojp/ja/




