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Vietnam: Positive Changes To Tender Offer Rules Under New Securities Law (as of

16 November 2020)
Nguyen Tuan Anh

From 1 January 2021, the new law on securities (“New Securities Law”) will come into effect introducing some notable changes and
clarifying some existing ambiguities in the current tender offer/takeover bid (“TOB”) rules, in particular with respect to TOB

triggering events and exemptions.

Adjustments to Triggering Events

The New Securities Law introduces several changes to the current TOB triggering events to clarify some ambiguities in the existing

law.
1.  Inclusion of related persons’ shares

Under the current regulations, a TOB is required if an acquisition of shares by a non-shareholder or a shareholder holding less than
25% of the shares of a public company causes such acquirer’s post-closing shareholding to reach or surpass 25% of the total voting
shares in such public company. Current law is silent as to whether the shares of “related persons” (a concept defined under both the
current securities regulations and the New Securities Law) are included or not. However, the New Securities Law makes it clear that
the shareholding ratio of certain related persons' of an acquirer will be counted in all TOB triggering events in order to determine

whether the applicable triggering thresholds have been met.>

! New Securities Law, Articles 4.46(a), (b), (¢), (d), (¢) and (g).

2 New Securities Law, Article 35.1.
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2.  New way of determining triggering thresholds for subsequent share acquisitions

Under the current regulations, the TOB rules become applicable when an acquirer (together with its related persons), holding 25% or
more of the total voting shares of a public company target, undertakes efforts to acquire (a) 10% or more of the voting shares in such
public company or (b) less than 10% but at least 5% of the voting shares in such public company within one year from the end of the
acquirer’s last TOB transaction with respect to that target company (“Current Triggering Events”). The Current Triggering Events
create a loophole where an acquirer can easily circumvent the TOB rules by conducting multiple acquisitions of less than 10% of the
voting shares of the target within a short period of time. To eliminate such loophole, the State Securities Commission has in practice
interpreted the Current Triggering Events in a way similar to the following revisions prescribed in the New Securities Law. The

New Securities Law, therefore, codifies such practice.

The New Securities Law reframes the Current Triggering Events by subjecting to the TOB rules any additional share acquisition by
an acquirer that causes the acquirer’s ownership, whether direct or indirect, to reach or pass 35%, 45%, 55%, 65% or 75% of the total
voting shares in the public company target (“Reframed Triggering Events”).> The Reframed Triggering Events attempt to reify by
statute the actual interpretation/implementation of the Current Triggering Events by the State Securities Commission to ensure that no
accumulation of stock over time circumvents the TOB rules. As a result of such change, it has become clear that an additional
acquisition of even a minimal amount of the total voting shares in a public company could trigger the TOB rules if such acquisition

reaches or crosses any of the Reframed Triggering Event thresholds.

3.  Elimination of a triggering event

The New Securities Law excludes a triggering event that was formerly specified in a 2012 decree. The requirement that a
redemption by a public company of 25% or more of its total outstanding shares be carried out in accordance with the TOB rules has
not been incorporated into the New Securities Law.

The adjustments above aim to clarify all of the Current Triggering Events and thereby instill greater confidence in acquirers in
determining whether their proposed share acquisitions will be subject to the TOB rules or challenged by the State Securities
Commission.

Revised Exemptions

The New Securities Law provides an exhaustive list of exemptions from the TOB rules and clarifies certain related regulations. In the

following sections, we discuss some of the more salient changes to the exemption rules.
1. No discretionary exemptions

Unlike the current regulations, the New Securities Law does not provide a legal basis for the Ministry of Finance to create at its

discretion an exemption not otherwise provided in the New Securities Law.
2.  New exemptions*

The New Securities Law includes a number of new exemptions from the TOB rules. Any individual or organization that, as a result

of any de-merger, separation, consolidation or merger, owns shares reaching or passing the threshold of 25% or any Reframed

3 New Securities Law, Article 35.1(b).
4 New Securities Law, Articles 35.2(d) and (dd).
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Triggering Event threshold will no longer be subject to the TOB rules in that instance.

In addition, although not new exemptions strictly speaking, certain exemptions currently available under various legislation have
been formally incorporated into the New Securities Law.>  Particularly, acquisitions of shares via public offering by auction (APO)
or an offering in cases of transfer of state-owned capital or capital owned by state-owned enterprises (SOEs) are now formally listed

as exemptions under the New Securities Law.

3. Certain clarifications

The New Securities Law clarifies the following points that have been typically applied in practice but are not expressly provided for

in current legislation:

(a) A share acquisition of existing shares that is approved by a resolution of the general meeting of shareholders of the target
company is exempted from the TOB rules, but the identities of the buyer and sellers must be clearly stated in such resolution to
qualify as an exemption.®

(b) A share acquisition among group companies, including between sibling companies, will be exempted from the TOB rules under
the New Securities Law in addition to a share acquisition between a parent company and its subsidiary, which is already
exempted under current law.’

(c) A share transfer under an arbitral award (in addition to a court judgment) will be exempted from the TOB rules.?

The expansion of exemptions aims to avoid the unnecessary imposition of the TOB rules on cases where the shareholders’ rights and
interests can be protected by other mechanisms. It is expected that the expansion of exemptions will eliminate unnecessary costs for

the relevant parties.

The New Securities Law appears to be an improvement to the TOB legal framework. Nevertheless, some uncertainties remain, such
as whether or not the relevant sellers, buyers and their related persons will be entitled to vote in a resolution of the general meeting of
shareholders in which a TOB is presented for purposes of exemption.  Such kinds of uncertainties will require further clarification

and guidance, which are expected to be addressed in the forthcoming guidelines, implementing regulations and explanatory materials

of the legislators.

Please contact us for further updates, questions and analysis on the New Securities Law.

5 New Securities Law, Article 35.2(d), which incorporates exemptions created under Article 41.3 of Decree No. 58/2012/ND-CP, as amended, and Article 3.7 of Circular No.
219/2015/TT-BTC, as amended.

6 New Securities Law, Article 35.2(b).

7 New Securities Law, Article 35.2(c).

8 New Securities Law, Article 35.2(g).
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Contacts: na_vnnl@eml.jurists.co.jp

Vu Le Bang Vietnam Partner,” Ho Chi Minh City Office

Mr. Bang is a Vietnam partner specializing in inbound investments, corporate and commercial matters, M&A, banking
and finance, real estate and construction, and labor. Mr. Bang is a 2001 graduate of the Hanoi University of Law (LL.B.)
and received an LL.M. from the Transnational Law & Business University in Seoul, Korea in 2006. He is a member of
the Ho Chi Minh Bar Association and the Vietnam Bar Federation and is fluent in both English and Vietnamese.

Ha Hoang Loc Vietnam Partner,” Ho Chi Minh City Office

Ha Hoang Loc is a Vietnam partner with more than 12 years of post qualification experience in M&A, real estate, labor,
banking and finance, antitrust, general corporate and all aspects of investment and licensing in Vietnam. Mr. Loc is a
2001 graduate of the Ho Chi Minh City University of Law (LL.B.) and received an LL.M. (with Merit) from Southampton
Solent University (England) in 2008. He has been a member of the Ho Chi Minh City Bar Association since 2008 and
the Vietnam Bar Federation since 2009. He is fluent in both English and Vietnamese.

Akira Hiramatsu Counsel, Ho Chi Minh City Office

Mr. Hiramatsu has extensive experience in M&A transactions in Japan and provides legal assistance in a wide range of
areas in Vietnam. He was admitted to practice law in Japan in 2006 and registered as a foreign attorney in Vietnam in
2014. Mr. Hiramatsu also has experience in the Disclosure Statements Inspection Division of the Securities and
Exchange Surveillance Commission of Japan from 2010 to 2012, and the Inspection Bureau of the Financial Services
Agency of Japan from 2012 to 2013. He graduated from Tokyo University (LL.B., 2004) and the University of Virginia
School of Law (LL.M., 2014).

* Please note that we are not engaged in a Gaikokuho Kyodo Jigyo (the operation of a foreign law joint enterprise).

© Nishimura & Asahi 2020



mailto:na_vnnl@eml.jurists.co.jp
https://www.jurists.co.jp/en/attorney/0548.html
https://www.jurists.co.jp/en/attorney/0617.html
https://www.jurists.co.jp/en/attorney/0244.html

NISHIMURA

& ASAHI
1

Nishimura & Asahi has 18 offices throughout Japan and

in the markets that matter, with Asia as the starting point. New York

Nishimura & Asahi NY LLP

Tel +1-212-830-16C0
E-mail info_ny@jurists.co.jp

Managing Partner Katsuyuki Yamaguchi
Vice Meanaging Partner Megumi Shimizu

Dubai

Tel +971-4-386-3456
E-mail info_dubai@jurists.jp

Masao Morishita

Tokyo

Otemon Tower, 1-1-2 Otemachi, Chiyoda-ku, Tokyo 100-8124 Japan
Tel +81-3-6250-6200 +81-3-6250-7210 (Nishimura & Asahi L PG Principal Office)

Nagoya Osaka Fukuoka

Tel +81-52-533-2590 Tel +81-6-6366-3013 Tel +81-92-717-7300

LPC Partners Hiromune Usuki
Taisuke Igaki

Yuichiro Hirota
Masanori Ban

LPC Partners Tsuneyasu Ozaki
Kengo Takaki
Yasuko Maita

LPG Partner Hiraki Fujii

Bangkok Beijing

Tel +66-2-168-8228 Tel +86-10-8588-8600

E-mail info_kangkek@jurists.jp E-mail info_beijing@jurists.jp

Partner for  Hideshi Obara

Thailand Partners* Chavalit Uttasart
(SCL Nishimura)

Chief Representative  Azusa Nakashima
Representative Masashi Shiga

.
Jirapong Sriwat Shanghal
Tel +86-21-6171-3748
E-mail info_shanghai@jurists.jp

Chief Representative  Toshihirc Maeda

#1
Jakarta Representative Takashi Nomura
Walalangi & Partners
Tel +62-21-5080-8600 S'
Ingapore
E-mail info@wplaws.com g p
Tel +65-6922-7670
Representative  Luky Walalangi ° . i L
E-mail info_singapore@jurists.jp

Rosetini & Partners Law Firm
Tel +62-21-2933-3617

Co-representatives Masato Yamanaka
Shintaro Uno

Frankfurt (main office)

Nishimura & Asahi Europe
Rechtsanwaltsgesellschaft mbH

Tel +49-{0)69-870-077-620

Diisseldorf {branch office)

Nishimura & Asahi Europe
Rechtsanwaltsgesellschaft mbH

Tel +49-(0)211-5403-9512

E-mail info_europe@eml.jurists.co.jp
Co-representatives  Noriya Ishikawa
Dominik Kruse

.
Hanoi

Tel +84-24-3946-0870
E-mail info_hanoi@jurists.jp

Partner for
Vietnam offices
Representative Taro Hirosawa

Ho Chi Minh City

Tel +84-78-3821-4432

Hikaru Oguchi

E-mail info_hemc@jurists.jp
Partner for Hikaru Oguchi
Vietnam offices

Representative Kazuhide Ohya

Vietnam Partners® Vu Le Bang
Ha Hoang Loc

E-mail info_jakarta@jurists.jp Partner Masataka Sato
Counsel Noriaki Machida “we also provide legal services relating to Singapore

lawwr through Bayfront Law LLC, which operates the s B

Nishirnura & Asahi-Bayfront Law Alliance. Ta I pel

Nishimura & Asahi Taiwan
. Tel +886-2-8729-7900

Yangon Okada Law F*Izrm E-mail info_taipei@jurisis.jp
Tel +95-1-8382632 (Hong Kong) Co-Representatives Ing-Chian Sun
E-mail info_yangon@jurists.jp Tel +B52-2336-8586 Sheng-Chieh Chang
Representative Yusuke Yukawa E-mail s_okada@jurists.co.jp
Vice Representative Isamu Imaizumi _ i #1 Assodiate office 2 Affiliate office

Representative  Saori Ckada #Please note that we are not engaged in a Gaikokuho Kyado Jigyo

(the operation of a fareign law joint enterpiise).

Public Relations Section, Nishimura & Asahi
Otemon Tower, 1-1-2 Otemachi, Chiyoda-ku, Tokyo 100-8124, JAPAN
Tel: +81-3-6250-6202 Fax: +81-3-6250-7200 E-mail: na_vnnl@eml.jurists.co.jp URL: https://www.jurists.co.jp/en
© Nishimura & Asahi 2020



mailto:na_vnnl@eml.jurists.co.jp
https://www.jurists.co.jp/en

	Vietnam： Positive Changes To Tender Offer Rules Under New Securities Law (as of 16 November 2020)
	Adjustments to Triggering Events
	1. Inclusion of related persons’ shares
	2. New way of determining triggering thresholds for subsequent share acquisitions
	3. Elimination of a triggering event

	Revised Exemptions
	1. No discretionary exemptions
	2. New exemptions3F
	3. Certain clarifications



